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Title 33—Navigation and Navigable Waters

CHAPTER ll—CORPS OF ENGINEERS,
DEPARTMENT OF THE ARMY

Regulatory Programs of the Corps of
. Engineers

AGENCY: U.S, Army Corps of Engineers,
DoD. : :

ACTION: Final rules..

SUMMARY: We are revising and reor-
ganizing all regulations governing the
pvermit programs of the Corps of Engi-
neers. The new format is designed to
make the policies and procedures more
understandable to a person desiring to
perform work in the waters of the United
States. The Section 404 program (dis-
charging dredged or fill material into the
water) is being revised to clarify many
terms and to provide for the issuance of
nationwide permits, The new regulations
should enable g person to get a quicker
declsion on his application. In the case

of nationwide pe’mﬂts, no application at -

all 1s required.
EFFECTIVE DATE: July 19, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Mr. Curtis Clark or Mr. Bernie Goode,
Regulatory Functions Branch, phone;
202-693-5070 or Mr., William Hede-
man, Chief Counsels Office, phone:
202-693-6169.

SUPPLEMENTARY INFORMATION:
Because of the rapidly changing nature
of the Corps’ regulatory programs, we
have prefaced this supplementary infor~
mation with a historical background dis-
cussion, -

HISTORICAL BACKGROUND

The Department of the Army, acting
through the Corps of Engineers, is re-
sponstble for administering various Fed-
eral laws that regulate certain types of
gctivities in specific waters in the United
States and the oceans. The authorities
Tor these regulatory programs are based
primarily on various sections of the River
and Harbor Act of 1899 (33 U.S.C. 401
et seq.), Section 404 of the Federal Water
Pollution Control Act Amendments of
1972 (33 U.S.C. 1344) and Section 103 of
the Marine Protection, Research and
Sanctuaries Act of 1972 (33 U.S.C. 1413).
Each of these laws will be discussed in
further detail below. -

THE RIVER AND HARBOR. ACT OF 1899

Until recently, the regulatory programs.
of the Corps of Engineers were adminis-
tered only pursuant to various séctions
in the River and Harbor Act of 1899.
These include: Section 9 (33 U.8.C. 401);
Section 10 (33 U.S.C. 403); Section 11
€33 )U.S.C. 404) ; and Section 13 (33 U.8.C.
407).

Section 9 requires a permit from the
Corps of Engineers o construct any dam
or dike in a navigable water of the United
States. The consent of Congress is also
required if the navigable water is inter-
state, and the consent of the appropriate
state legislature 1s required if the water
s Intrastate. Bridges and causeways con-
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structed in navigable waters of the
United States also require permits under
Section 9, but the authority to issue these
permits was transferred to the U.8. Coast
Guard in 1966 when the Department of
Transportation was created.

Section 10 identifies other types of
structures or work in or affecting
navigable waters of the United States
that are prohibited unless permitted by
the Corps of Engineers, However, unlike
Section 9, the consent of Congress or &
State legislature is not required. Section
10 requires permits from the Corps for
structures in navigable waters such as
piers, breakwaters,
ments, power transmission lines, and aids
to navigation. It also requires permits for
various types of work performed in
navigable waters, including dredging and
stream channelization, excavation and
filling. In addition, any work that is per-
formed outside the limits of a navigable
water which affects its navigable capacity
may also require a Section 10 permit..

The 1899 Act was enacted to protect
navigation and the navigable capacity
of the nation’s waters. Section 11 focuses
on this basic concern by allowing the
Secretary of the Army to establish harbor
lines landward of which pilers, wharves,
bulkheads, and other structures or work
could be built or performed without a
Corps permit. However, as will be noted
below, these harborlines now serve only
as guides to defining the offshore limits
of these activities from the standpoint of
their impact on navigation, They can no
longer be relied upon as a substitute for
the requirement to obtain a permit under
the 1899 Act.

Violation of the provisions and require-
ments of Section 9, 10, or 11 of the 1899
Act can result in criminal prosecution.
Section 12 specifies criminal fines that
range between $500 and $2,500 per day of
violation and/or imprisonment, either or
both of which may be imposed upon con-
viction. In addition, Section 12 also pro-
vides for injunctive relief that may be
sought by the United States to respond
to violations of these Sections, including
the restoration of the ares to its original
condition. See U.S. v. Moretti, 418 F. 2d
418 (5th Cir. 1975).

Until 1968, the Corps administered the
1899 Act regulatory program only to pro-
tect navigation and the navigable capac-
ity of the nation’s waters. The permit re-

" quirements of the Act were limited in

their application to waters that were
presently used as highways for the trans-
portation of interstate or foreign com-
merce.

On December 18, 1968, the Department
of the Army revised its policy with re-
spect to the review of permit applica-
tons under Sections 9 and 10 of the 1899

. Act, It published in the FrpErAr, REGISTER

a list of additional factors besides navi-
gation that would be considered in the
review of these applications. These in-
cluded: fish and wildlife; conservation;
pollution; aesthetics; ecology: and the
general public interest.(33 CFR 209.120.)

‘The 1968 change in policy identified
this new itype of review as a “public
interest review.” It was adopted in re-

bulkheads, revet-.

sponse to o growing natifonal concern for
environmental values as they related to
our nation’s water resources and in re-
sponse to related Federal legislation, such
as the Fish and Wildlife Coordination Act
(16 U.S.C. 661 et seq.), that required
the consideration of some of these con-
cerns in Federal decision-making, Enact-
ment of the National Environmental
Policy Act on January 1, 1970 (42 U.S.C.
4331 et seq.) gave further support to this
change in polcy.

The “public interest review” recelved
its first judicial test in the case of Zabel
v. Tabb; 430 F. 2d 199 (15th Cir. 1970),
cert. den. 401 U.S. 910 (1972) in which
the Court upheld the denial by the Corps
of o landfill permit for fish and wild«
life reasons (and not reasons related to
navigation). In reaching this decision,
the Court reaffirmed the Department of
the Army’s position that it was “acting
under a Congressional mandate to col-
laborate and consider all of theso fno-
tors” when it reached that decision,

In further response to the adoption
of this public interest review, tho De-
partment of the Army revised its harbor-
line regulation (33 CFR 209.150) on
May 27, 1970. This revision made it
clear that permits were required for any
work commenced landward of an estab-
lished harborline after May 27, 1870, and
that these permit appHeations would re~
ceive a full public interest review. Of
course, navigation concerns in this pub-
lic interest review will be gulded, in
large part, by the presence of estab-
lished harborlines.

During 1972, the Corps of Engincors
reviewed all judicial decisions in which
the term “navigable waters of the Unitcd
States” had been Interpreted in order
to identify all waters to which Sections
9 and 10 of the 1899 Act could be ap-
plied. This analysis was made in response
to the Federal government's growing
concern over the protection of the na-
tion’s water resources and the need to
protect those resources through the full
mandate of available Federal laws.

On September 9, 1972, the Corps of
Engineers published an administrative
definition of the term “navigable waters
of the United States” in the FeprnaL
Rzecister (subsequently codified as 33
CFR 209.260), This definition was in-
tended for use in the Corps’ administra-
tion of Sectlons 9 and 10 of the 1809
Act, and included the following: (1)
all waters presently used to transport
interstate or forelgn commerce (seo -
Daniel Ball v. United States, 17 U.S. 5B
(1871)); (2) all waters used in the past
to transport interstate of foreign com-
merce (see Economy Light and Potvcr
Company v. United States, 256 U.S. 113
(1921) ); all waters susceptible to usco
in their ordinary condition or by reason~
able improvement to transport inter-
state or foreign commerce (see United
States v. Appalachian Electric Power
Co., 311 U8, 377 (1940) ) ; and all waters
subject to the ebb and flow of the tide
(see United States v. Moretii, supra) . Tho
landward Hmit of this jurlsdiction for
freshwater was established a8 the

ordinary high water mark and the shore-
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ward limit for fidal water was estab-
lished as the ‘mean high water mark
(mean higher high water mark on the
West Coast). ’

on April 4, 1974, the Corps of En-
gineers published final revisions to its
permit regulation (33 CFR 209.120) (Pro-
posed revisions were published for in-

- terim guidance on May 10, 1973). These
revisions were made for the following
Treasons: .

a. To incorporate new permit programs
established under Section 404 of the
FWPCA and Section 103 of the MPRSA

- (discussed in more defail below) ;

b. To incorporate the requirements of
new Federal legislation related to the
‘review of the Federal permit applica-
tions, including: other sections of the
FWPCA and the MPRSA; the National
Environmental Policy Act of 1969, and
the Coastal Zone Management Act of
1972, as amended (16 U.S.C. 1451 et seq.).

¢. To adopt additional factors of con-
cern in the public interest review, in re-
sponse to this related legislation, includ-
ing, in addition to those previously
announced, the following: economics,
historic values, flood damage prevention,

.1and use classification, recreation, water
supply, and water quality.

d. To adopt criteria that would also be
“considered in the evaluation of each per-
mit application including the desirability
of using appropriate alternatives; the
extent and permanence of the beneficial
and/or detrimental effects of the pro-
posed activity; and the cumulative ef-
fect of the activity when considered in
relation to other activities in the same
generalarea;

e. To adopt a weilands policy that
would protect wetlands within the Corps
jurisdiction from unnecessary destruc-
tion; and

f. To implement procedures that in-
sured compliance with these new statu-

_ tory and policy review reguirements.

As previously noted, regulations have
been published throughout the past years
to implement Sections 9, 10, 11, and 13 of
the 1899 Act. These regulations have all
been included in Part 209 of Title 33 of
the Code of Federal Regulations as fol-
lows:

a. 209.120. Permits for Activities in Navi-

gable Waters and Ocean Waters.
b. 209.125. Dams and Dilkes Across Water-

wWays.

¢. 209.131. Permits for Discharges of De-
posits into Navigable Waters.

d. 209.150. Harbor Lines.

e. 209.260. Definition of Navigable Waters
of the United States. .

THE REFUSE ACT PERMIT PROGRAM

On April 7, 1971 the Corps of Engineers
implemented the first nationwide pro-
gram to regulate the discharge of pollut-
ants into the nation’s awters. Authority
for this permit program was based on
Section 13 of the River and Harbor Act
of 1899 (33 U.S.C. 407), commonly re-

. ferred to as “The Refuse Act”, which
prohibifs the discharge of “refuse mat-
ter” into navigable waters of the United
States or-their tributaries, or onto the

. banks of such waters if the “refuse mat-

ter”. is likely to be washed into a navi-

N
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gable water. Regulations to implement
this ‘permit program were published in
33 CFR 209.131. On December 24, 1971,
the permit program was enjoined by the
District Court for the District of Colum-
bis in the case of Kalur v. Resor, 335 F.
Supp. 1, (D.D.C. 1971).

The Refuse Act permit program re-
mained suspended until October 18, 1872,
when Congress enacted the FWPCA. Sec~
tion 402 of the FWPCA established the
National Pollutant Discharge Elimina-
tion System program, which subsumed
the Refuse Act permit program. Section
402(a) (5) provides that no permits may
be issued under Section 13 of the 1899
Act for discharges into waters of the
United States after 18 October 1972.
However, the Refuse Act prohibitions can
only be lifted by the issuance of an
NPDES permit, and the Refuse Act re-
mains a visble Federal enforcement
mechanism for the discharge of pollut-
ants into these waters without such &
permit,

SECTION 404 OF THE FWPCA

On October 18, 1972, Congress enacted
the Federal Water Pollution Control Act
Amendments of 1972 with the announced
purpose of restoring and maintaining the
chemical, physical, and biological integ-
rity of the Natlon's waters. The FWPCA
established a number of goals, require-
ments, prohibitions, and programs to
achieve this purpose, and addressed the
problems of water pollution by using
many different approaches. The Amend-
ments provide Federal financial assist-
ance for major research and demonstra-
tion projects and the construction of
publicly owned waste treatment works.
They also provide programs to deal with
various sources and types of polution,
inecluding toxic, oll, and hazardous sub-
stances. Section 208 of the Act provides
for the development and implementation
of areawide waste treatment manage-
ment planning processes to control all
sources of pollution.

Section 301 of the FWPCA prohibits
the discharge of pollutants from dis-
cernible conveyances (defined as “point
sources”) into “navigable waters”, (de-
fined in the FWPCA as “the waters of
the United States, including the terri-
torial seas"), umless the discharge is
in compliance with Section 402 or 404 of
the Act. As noted above, Section 403
establishes the National Pollutant Dis-
charge Elimination System to regulate
industrial and municipal point source
discharges of pollutants into the Nation's
waters. The NPDES permit program is
administered by the Administrator of the
Environmental Protection Agency, and
provides an opportunity for the Admin-
istrator to transfer this responsibility to
those States that have the authority and
capability to assume responsibility for
the administration of the NPDES pro-
gram.

Section 404 of the FWPCA establishes
a permit program, administered by the
Secretary of the Army, acting through
the Chief of Engineers, to regulate the
discharge, info the waters of the United
States, of dredged material and of those

37123

pollutants that comprise fill material.-
Applcations for Section 404 permits are

evaluated by using guidelines developed

by the Administrator of EPA, in conjunc-

tion with the Secretary of the Army (See

40 CFR 230) . The Chief of Engineers can

make a decislon to issue a permit that

is inconsistent with those guidelines if
the interests of navigation retuire. Sec-

tion 404(c) gives the Administrator,

EPA, further authority, subject to cer-

tain procedures, to restrict or prohibif

the discharge of any dredged or fill ma-

terial that may cause an unacceptable

adverse effect on municipal water sup-

plies; shellfish beds and fishery areas (in-

cluding spawning and breeding areas),

wildlife, or recreational areas.

Violation of the prohibition specified
in Section 301 of the FWPCA against
discharging pollutants into the waters
of the United States without & required
permit under Section 402 or 404, or per-
mit conditions, or of other requirements
of the FWPCA, can result in civil fines
of not more than $10,000 per day of
violation, criminal fines of up to $50,000
per day of violation, imprisonment, and/
or injunctive relief, including restoration
of the area to its original condition. The
exact provisions for Federal enforcement
of the FWPCA are established in Section
309. (33 U.S.C. 1319).

As part of the revisions to its April 3,
1974 permit regulation, the Department
of the Army published regulations to im-~
plement the Section 404 permit program.
These regulations limited the Section 404
permit program to the same waters that
were being regulated under the River
and Harbor Act 0f-1899: waters that are
subject to the ebb and flow of the tide
shoreward to their mean high water
mark (mean higher water mark on the
West Coast) and/or waters that are
presently used, were used in the past, or
are susceptible to use to transport inter-
state or forelgn commerce.

The Natural Resources Defense
Council and the National Wildlife Fed-
eration challenged this limitation on the
jurisdiction of Section 404 as being in-
consistent with the intent of Congress
to regulate “all waters of the United
States,” as expressed in the FWPCA's
definition of “pavigable waters.” Con-
cern was expressed over the need to reg-
ulate the entire aquatic system, Includ-
ing all of the wetlands that are part of
it, rather than only those aquatic areas
that are arbitrarily distinguished by the
presence of an ordinary or mean high
water mark. (A major portion of the
coastal wetlands are above the mean
high water mark and were outside the
permit review requirements of Section
404 by this interpretation.) Concern was
expressed over the need to regulate the
many tributary streams that feed info
the tidal and commercially navigable
waters (all of which were subject to reg-
ulation under the Refuse Act and NPDES
programs) since the destruction and/or
degradation of the physical, chemical,
and biological integrity of each of these
waters is threatened by the unregulated
discharge of dredged or fill material. And
concern was expressed for the many
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othér waters, including Iakes, isolated
wetlands, and potholes. whose degrada~
tion, destruction, ard disappearance con-
tinues to increase at alarming rates.

On March .27, 1975, the District Court
for the District of Columbia ordered the
revocation and rescission of that part of
the Department of the Army’s regulation
“which limits the permit (Section 404)
Jurisdiction of the Corps by definition
or otherwise to other than the waters
of the United States.” The Court further
ordered publication of proposed regula-
Hons within 15 days (later amended to
40 days) which clearly recognized the
full regulatory mandate of the FWPCA
with respect to Section 404, and .final
regulations within 30 days of the date of
the order (later amended to 80 days).
NRDC v. Calleway, 392 F. Supp. 685
(D.D.C. 1975).

Responding to this court order, the
Corps published four alternative pro-
posed .regulations in the FPEpERAL REGIS-
ZER for comunent. on May 6, 1975. Over
4,500: comments were received in re-
sponse to these proposed regulations.
Many of these comments assisted the
Corps in developing an administrative
definition of “navigable waters” that was
consistent with the, intent and objectives
of the FWPCA. and also in developing a
program that was responsive to many of
the concerns raised by the comments.

On. July 25, 1975, the Corps of Engi-
neers. published an interim. final regula-
tion in the FEDERAL REGISTER. The interim
final regulation essentially melded revi-
slons to the Section 404 program into the
previously published April 3, 1974 regu-
lation. It included administrative defi-
nitions of “navigable ‘waters”, “dredged
material”, and “fill material”, and proce-
dural mechanisms to avoid unnecessary

. duplicative review in those states that
haze permit programs similar to Section
404.

The interim final regulation -adminis-
tratively defined the term “navigable
waters” to include: coastal waters, wet-
Iands, mudfiats, swamps, and similar
areas; freshwsater lakes, rivers, and
streams that are used. were used in the
past, or are susceptible to use to trans-
port interstate commerce, including all
tributaries to these waters; interstate
waters; certain specified intrastate
waters, the pollution of which would af-
fect interstate commerce; and freshwater
wetlands, including marshes, shallows,
swamps, and similar areas that are con-
tiguous or adjacent to the above de-
scribed lakes, rivers, and streams, and
that are periodically inundated and nor- .
mally characterized by the prevalence of
vegetation that requires saturated soil
conditions for growth and reproduction.

The regulation also specified that per-
mits would not be required for discharges
beyond the “headwaters” of a river or
‘stream unless the interests of water
quality required assertion of jurisdiction
above the headwaters. “Headwaters” was
defined as “the point on the stream above
which the flow is normally less than 5
cubic feet per second * * *.”

Any material that Is excavated or
dredged from a water of the United
States and reintroduced into & water of
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the United States is considered to-be the
“discharge of dredged material” for pur-
poses of.Section 404.

“Fill material’ was defined to include
the following activities: ‘the creation of
fastlands, elevations® of land beneath
waters of the United States, or impound-
ments; the building-of any structure or
impoundment requiring rock, sand, dirt,
or other pollutants-for its construction;
site-development fills; causeway or road-
fills; dams and dikes; artificial islands;
property protection end/or reclamation
devices such as riprap, groins, and break-
waters; beach nourishment; levees; and
backfill forvarious structures and utility
lines. :

The regulation also identified certain
types of activities that were excluded
from the program because they do not
involve the discharge of dredged or fill
material into water. Plowing, secding,
cultivating, and harvesting for the pro-
duction of food, fiber, and forest products
were included in this Iist of excluded ac-
tivities. Also excluded from the program
was material placed for maintenance and
emergency reconstruction of existing fills.

The July 25 regulation adopted a
phase~-in schedule to implement the per-
mit requirements of Section 404 for dis-
charges in the above defined waters,’and
dlso included authority for District Engi-
neers to issue general permits for those
discharges that cause only a. minor in-
dividual and. cumulative impact to the
environment. Phase I began immediately
upon publication: of the regulation, and
included all waters subject to the ebb and
flow of the tide and/or waters that are,
were, or are susceptible to use for com-
mercial navigation purposes (waters al-
ready being regulated by the Corps) plus
all adjacent wetlands ta these waters
(thus eliminating the artificial ordinary
high water and mean high water mark
distinctions). Phase II became effective
on September 1, 1976 (originally sched~
uled for July 1, 1976, but postponed for
60 days by Presidential action), and in-~
cluded primary tributaries to the Phase
I waters and lakes greater than five acres
in surface area, plus wetlands adjacent
to these waters. Phase IIT, requiring per-
mits for discharges of dredged or fill
material into all waters of the United
States, became effective on July 1, 1977.
Discharges that ocecur in a particular
waterbody before a scheduled phase-in
date are permitted by the regulation,
subject to six specified conditions. Also
permitted by the regulation are certain
minor discharges, again subject fo the
same conditions.

Various policies and procedures were
also included in this regulation to allow
joint review and processing of applica-

_ tions for Section 404 permits in those

states with -programs similar to Section
404.

On September 5, 1975, EPA. published
interim final guidelines to be used in the
evaluation of proposed discharges of
dredged or fill material. These interim
guidelines are published in 40 CFR Part
230.

A number of courts have had occasion
to consider whether particular waters,
Including wetlands, are “waters of the

United States” within the tcope of the
FWPCA, The first case to addreks
whether weflands beyond the mean high
water mark of traditional navigable
waters of the United States were subject
to-the FWPCA was United States vs. Hol-
land, 3173, ¥, Supp. 665 (M.D, Fla., 1974)
in which the Court held:

The court i3 of tho opinion that the menn
high waterline is no imit to Federal author-
ity under the FWPCA, While tho line romsainy
a valld demarcation for other purposes, it
has no rational connection to the aquatic
ecosystems: which the FWPCA {s intonded o
protect. Congress has wisely dotermined that
Federal authority over water poliution prop-
erly rests on the commerce clause and not on
past interpretations of an act designed to
protect navigation. And the Commerce cluitsa
gives Congress ample authority to reach
activities above the mean high water llne
that pollute the waters of tho United States.

Other Courts have pursued the same
theme, and often use the Holland ration-

‘ale to support their positlon. These in-

clude the following: United Stdtes v,
Ashland Oil and Transportation Co., 504
¥2d 1317 (6th Cir. 1974), involving dis-
charges of oil into a tertiary tributary to
a navigable water of the United States;
United States v. P.F.Z. Properties, Inc.,
393 F. Supp. 1370,.1381 (D.D.C.1976) and
Leslie Saltv. Froehlke, 403 F. Supp. 1292,
1296-1297 (N.D. Cal. 1974)—each involv-
ing discharges of dredged or fill material
into navigable waters of the Unfited
States; Canservation. Council of North
Carolina v. Costanzo, 398 F. Supp. 653,
673 (ED. N.C. 1975); United States v.
Smith, T ERC 1936, 1938-1939 (B.D. V4.,
19'75); United States v. Golden Acres,
Inc., No. 76-0023-CIV-4, slip opinion
p. 5-6 (ED. N.C,, Jan. 13, 1977) ; United
States v. Riverside Bayview Hontes, Inc.,
Civil Action No. 77-76041 (E.D. Mich.,
Feb. 24, 1977)—all involving discharges
Into wetlands adjacent to navigable wa«
ters of the United States or a primary
tributary thereof in which the wetland
area is located above the mean high tide
line or ordinary high water mark but i
still periodically inundated and caveread
with aquatic vegetation; and United
States v. Byrd and Elder, ERC 1275
(N.D. Ind., August 13, 1976) involving
the discharge of fill material into a
natural freshwater lake.

SECTION 103 OF THL MARINE PROTECTION,
RESEARCH AND SANCTUARIES ACT OF 1072

Five days after enactment of the
FWPCA, Congress enacted the Meorine
Protection, ,Research and Sanctuaries
Act of 1972 (33 U.S.C. 1413), This Act,
commonly referred to as the “Ocean
Dumping Act”, has many provisions that
resemble the approach taken by the
FWPCA to regulate sctivities that can
pollute or otherwise adversely affect the
ocean waters.

Sectlon 102 of the Act vests authority
in the Administrator, EPA, to issue per~
mits, atter notice and opportunity for
public hearing, for the transportation
from the United States of material that
is intended to be dumped in ocean waters.
“Material” is defined in the Act to in-
clude most lquid, solid, or suspended
solid substances. Before issuing a permit,
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the Administrator is required to deter-
mine that the proposed dumping will not
unreasonably degrade or endanger
human health, welfare or amenities, or
the marine environment, ecological sys-
fems or economic potentialities. The Act
also requires him to establish ocean
dumping criteria to be used in making
this evaluation.

Section 103 of the Ocean Dumping Act

- 1s similar to Section 404 of the FWPCA

in that it creates a separate permit pro-
gram to be administered by the Secre-
tary of the Army, acting through the
Chief of Engineers, to regulate the ocean
dumping of dredged material. The Act
requires the Corps of Engineers to make
the same evaluation that is required of
the Administrator for the ocean dump-
ing of other materials, apd to make this
evaluation, by using the ocean dumping
criteria developed by the Administrator.
- The Act also requires the Corps of Engi-
neers to utilize ocean dumping sites that
have been designated by the Administra-
tor, EPA, to the maximum extent fea-
sible.

If the EPA criteria prohibit ocean
dumping, the Act requires the Corps of
Engineers to make an independent deter-
mination as to the need for the proposed
dumping based upon an evaluation of
the potential affect that would occur to
navigation, economic and industrial de-
velopment, and foreign and domestic
commerce of the United States if a per-
mit were denied. An independent deter-
mination as to other proposed methods
of disposal of dredged materials and ap-
propriate locations for ocean dumping
must also be made by the Corps of Engi-
neers in the review of applications for
ocean dumping.

No permit may be issued to dump
dredged material in the oceans if the
dumping does not comply with the EPA
criteria unless the Secretary of the Army
seeks a waiver of the criteria from the
Administrator after certifying' that’
there is no economically feasible method
or site available other than the proposed
dump site-under consideration. The Act
requires the Administrator to grant this
waiver unless he finds that the proposed
dumping will result in an unacceptable
adverse impact on municipal water sup-
plies, shellfish beds, wildlife, fisheries, or
recreational areas. -

The EPA criteria for evaluating the
ocean dumping of all material, including
dredged material, are published in 40
CFR Parts 220-228. These criteria were
revised by EPA, and the revisions are
published in the FeperaAL REGISTER dated
11 January 1977 (42 FR 2462).
~ Violation of any provision or require-
ment.of the Ocean Dumping Act can re-
sult in criminal or civil penalties of not
moré than $50,000 per day of violation,
imprisonment, and legal actions to en-
join imminent or continuing violations
of the Act.

REVISIONS TO REGULATIONS

The Corps of Engineers published its
July 25, 1975 regulation as an interim
final regulation, and provided a com-
ment period of 90 days in which inter-
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ested members of the public could com-
ment further on the regulntion before it
was finalized. Today, we are finallzing
that regulation. We wish to take this op-
portunity to thank again those 2,000 in-
dividuals, government officials, special
interest groups, and companles who re-
sponded fo this opportunity for addi-
tional comment. Many of you will find
that your suggestions have been devel-
oped inthe revisions to our regulation.

In addition to the 2,000 comments re-
ceived on the Interim finnl regulation,
the Corps of Engineers held four nation-
wide public hearings on the Section 404
program and 243 information meetings
that have assisted us in these revislons.

We now have almost two years of ex-
perience in administering the Section 404
program as revised by the July 25, 1975
regulation, and over three years of ex-
perience in the administration of our
other permit programs since publication
of the April 3, 1974 regulation. This ex-
perience has revealed some problem areas
that require correction. Our District and

.Division offices have raised these con-

cerns with us, and we have attempted to
respond to these problems in revisions to
the regulation.

One of the primary criticisms of the
existing regulation was its length, orga-
nization and wordiness, We have re-
sponded to this concern by deleting re-
dundant paragraphs, rewording sen-
tences, and completely reorganizing the
regulations. This includes a new format
that incorporates related regulations into
an orderly sequence.

Today, we are rescinding the following
regulations:

a. 33 CFR 208.120, “Permits for Actlvitles in
Navigable Waters or Ocean Waters'';

b. 83 CFR 209.125, “Dams and Dikes Across
Waterways";

¢. 33 CFR 209.131, “Permits for Discharges or
Deposits into Navigable Waters';

d.'33 CFR 209,133, “Public Hearings';

e. 33 CFR 209,150, *Harbor Lines'; nnd

1. 38 CFR 209.260, “Definition of Navigable
Wubers of the United States.”

We are also, today, publishing the fol-
lowing new regulations, each of which
generally corresponds with one of the
above cited regulations that is being re-
scinded. Al regulations that pertain
completely to the permit programs of the
Corps of Engineers, are being published
in a new serles of Title 33 of the Code
of Federal Regulations, and will be in-
cluded in Parts 320 to 340. This new serles
is organized as follows:

8. Part 320, “General Regulatory Pollcles™;
b. Part 321, “Permits for Dams and Dikes
in Navigable Waters of thoe United
States” (Sectlon 9 of the River and Har-
bor Act of 1899);
¢. Part 322, “Permits for Structures or Work
in or Affecting Navigable Waters of the
United States” (Sectlon 10 of the River
and Harbor Act of 1899);
d. Part 323, “Permits for Discharges of
_Dredged or Fill Material into Waters ot
the United States” (Sectlon 404 of the
FWPCA);
e. Part 324, “Permits for Ocean Dumpling of
- Dredged dMaterlal” (Section 103 of tho
Marine Protection, Research and Sanc-
tuarles Act of 1972);
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1. Part 325, *Processing of Department of the
Army Permits”;

g. Part 326, “Enforcement”;

h, Part 327, “Public Hearings";

4. Part 328, “Harbor Lines";

J. Part 329, “Definition of Navigable Waters
of the United States™;

X. Parts 330-339 (Reserved).

The following is an explanation of each
new part of this regulation, including the
reasons for significant changes that have
been made. We will also respond to sig-
nificant comments that were made in re-
sponse to various provisions in this regu-
Iation.
PART 320

This Part describes the general and
related statutory authorities that are
used by the Corps of Engineers in ad-
ministering the various permit programs
to regulafe activitles in waters of the
United States and the oceans. The part
also describes the general policles that
are used by the Corps in the review of
each permit applicatign, including: (1)
The public interest review described
above; and (2) policles on wetlands; fish
and wildlife; water quality; historie,
scenic, and recreational values; effects
on Umits of the territorial sea; interfer-
ence with adjacent properties or Federal
projects; and requirements for other
Federal, State, or local permifs or cer-
tifications. This part generally corre-
sponds to the provisions in paragraphs
(@), (b)), (0, (1), and (g) (1), (3), 1),
(5), (6), (10) and (i8) of rescinded
§ 209.120.

‘We have added descriptions of each of
the following Federal statutes to the list
of “related legislation” in § 320.3 of this
Part, since each of these laws is involved
with or related to the review of applica-
tions for Federal permits. ‘These include:
The Endangered Specles Act of 1973 (16
U.S.C. 1531 et seq.) ; The Deepwater Port
Act of 1974 (33 U.S.C. 1501 et seq.) ; The
Marine Mammal Protection Act of 1972
(16 U.8.C. 1361 et seq.); Section 7(3) of
the Wild and Scenic Rivers Act (16 U.S.C.
1278 et seq.); and Section () of the
Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 4601-4 ef seq.).

In § 320.4(s), we have added three ad-
ditional items to the list of factors that
comprise our public interest review: En-
ergy needs, safety, and food require-
ments,

Several modifications have been made
to our wetlands policy in § 320.4(b). We
identified those wetlands “whose destruc-
tion or alteration would affect defrimen-
tally the natural drainage characteris-
tics, sedimentation patterns, salinity dis-
tribution, flushing characteristics, cur-
rent patterns or environmental charac-
teristics,” as one of the types of wetlands
that is important fo the public interest.
(Previously this valuable wetlands func-
tion was only recognized if the wetlands
that perform it were located next to the
‘wetlands described in the first two sub-
sections.) We also added to the list of
functions those wetlands which through
natural water filiratlon processes, serve
to purlly water. Finally, we have at-
tempted to clarify our guidance on defer-
mining whether a pm:ticular weflands
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alteration is “necessary”. The change
now requires the District Engineer to
- consider whether the proposed activity
“is primarily dependent on being located
in or in close proximity to the aquatic
environment and whether feasible alter-.
native sites are available.” Applicants are
required to provide sufficient informa-
tion to make this evaluation. We believe
that this change more closely corresponds
to the wetlands policy in the Section 404
Guidelines (40 CFR 230.5(B) (8)).

At the request of the Department of
the Interior, we have added sites acquired
under the Recreational Demonstrations
Projects Act of 1942 (PL 77-594) to the
types.of sites for which the policy in
-§ 320.4(e) on historic, scenic, and recrea~
tional values is applicable.

Clarifying language has been added:
to our policy in §320.4(j)} on other per-
mits or certifications required for the
same activity to ensure that it is appli~
cable to all Federal, State and/or local
permits or certifications. Under this
policy, we will process permit applica~
tions concurrently (and in many cases
we plan to do this jointly) with other re-
quired applications for Federal, State
and/or local permits or certifications, If
another required permit or certification
is denied, we will not issue a permit.

To ensure that this policy cannof be
used as a mechanism to delay decision-
making on our permit application
processing and decision-making, how-
ever, we also have modified it to allow
the District Engineer to process a permit.
‘application to conclusion if the respon-
sible government agency fails to take any
definitive action to issue or deny its per-
mit or certification within three months
of our public notice.

We have added two new general poli-

- cies to the review of all applications for
permits. Section 320.4(k) includes a
policy on the safety of impoundment
structures that requires the District En-
gineer to condition: permits for these
types of structures to require the permit-
tee to operate and maintain the structure
properly to ensure public safety. This
policy is not applicable, however, to im-~
poundment structures for which an ade~
quate safety inspection program is re-
quired or which are under thé control of
another Federal agency. Section 320.4(1)
Inecludes a policy on the review of permit
applications in flocdplains as required by
the May 24, 1977 Executive Order 11988.

PART 321

This part describes the special policies
and pracedures that are followed in the
review of applications for dams or dikes,
to be located in a navigable water of the
United States. As noted above, this re~
view is made under Section 9 of the River
rnd Harbor Act of 1899 (33 U.S.C. 401).
The general policies described in Part 320
and the general procedures described in
Part 325 are also applicable to the review
of these applications.

Part 321 replaces 33 CFR 209.125, which
has been rescinded. We have defined the
terms “navigable waters of the United

- States”, “dam”, and “dike” in this part
to specify the types of waters to which

RULES AND REGULATIONS

Section 9 is applicable, and the type of
structures that will require Section @
permits, We anticipate that.our adminis-
trative definttions. of “dam™ and “dike’
in Section 321.2 will assist in distinguish~-
ing these types of structures from those
that would otherwise be regulated under
Sgction 10 of the River and Harbor Actof
1899.

In all other respects, the language in
Part 321 resembles that in rescinded
§209.125.

PART 322

This part prescribes the special policies
and procedures to bhe followed by the
Corps in the evaluation of applications
for structures or work in or affecting
navigable waters of the United States
pursuant to Section 10 of the River and
Harbor Act of 1899. The general policies
specified in Part 3204 and the general
procedures specified in Part 325 also are
applicable to this evaluation. Further-
more, some of the activities that fall un-
der this Part will also require permits
under Section 404 of the FWFPCA. and
Section 103 of the Ocean Dumping Act.

"This Part corresponds to those sections
of rescinded 33 CFR 209.120 that incor-
porated the Section 10 program. These
include paragraphs (d) (1), (e) (1) and
(4),and (g) (2 (D), (8), (D, (11}, (13),
(14), (15) and (16).

‘We have adopted administrative def-
Initions of the terms “structure” and
“work” to identify the fypes of activities
glzlgt will require Section 10 permits (See.

2).

The 1975 regulation administratively
“grandfathered” certain types of activi-
ties performed in navigable waters of the
United States (see rescinded 33 CFR
209.120(g) (12) (vii})) and exempted
others altogether from the heed to obtain

-Section 10 permits (see rescinded 33 CFR

209.120(e) (1) ). This latter category in-
cluded the placement of aids to naviga-~
tion by the U.S. Coast Guard and struc-
tures placed in artificial canals, the
connection of which previously was. au-
thorized by a Section 10 permit.

Today, instead of again exempting or
grandfathering these activities, we are
rermitting them through the issuance of
nationwide permitsthat are incorporated
into this regulation. We have-also in-
cluded other small structures in these
nationwide permits that are often placed
in navigable waters and have only a de
minimus impact en the environment. We
are issuing nationwide permits for these
activities because we feel that this ad-
ministrative device is preferable to those
affected by if, and is a better administra-
tive approach than relying on a “grand-
fathering” or “exemption’” provision to
satisfy the requirements of the 1899 Act.

The following activities are subject to
these nationwide permits (see §3224):

1. The placement of aids to navigation
by the U.S. Coas® Guard;

2. Structures constructed in artificial
canals within principally residential de-~
velopments where the connection of the

‘canal to a navigable water already has

received a Section 1¢ permif: -
3. Repair, rehabilitation, or replace-
ment of any previously authorized, cur-

-

renfly sevviceable structure, or of ony
currently serviceable structure con-
structed nrior to the requirement for a
Seciton 10 permit (no deviation from
original plans is authorized) ;

- 4. Marine life harvesting devices, such
as pound nets, crab pots, cel pots, and
lobstertraps; -

5. Staff and tidel gages, water record«
ing devices, water quality testing and
improvement devices, and similar sclen~
tific structures;

6. Survey activities including core
sampling; and

7. Structures of work completed before
December 18, 1968 (the date on which we
adopted our publc interest review) or in
navigable waters over which the District
Engineer has not asserted jurisdiction.

The nationwide permit imposes con-
ditions on each of these structures, pri-
marily to protect navigation.

Besides the nationwide permit, three
other types of authorizations are used to
issue Section 10 permits. These are;

1. ILetters of permission—an Individunl
permit issued following the abbreviated
review procedures outlined in § 325.5(b) ;

2. Individual permits—permits issucd
following a case-by~-case analysis of an
application; and

3. General permits—permits issued for
future minor work or structures in a pat=
ticular region of the country that will
have only minimal individual and cumu-
lative impact on the environment,

‘We have included definitions of each
of these terms In the regulation (§ 322.2).
A person needing a Section 10 pormit
should first check to see whether the
proposed project has already been por«
mitied by = general permit or in this
Part through a nationwide permit.

In all other respects, this repulation
remains basically the same as published
in 1975,

PART 323

This Part preseribes the special poli-
cies and procedures to be followed by the
Corps in the evaluation of applications
for permits to discharge dredged or fill
material into the waters of the United
States pursuant to Section 404 of the
FWPCA. Again, as we have noted in
Parts 321 and 322, the general policles
specified in Part 320 ond the peneral
procedures specified in Part 335 alio
would be applicable to this evaluation.
Furthermore, some of the activities that
fall under Section 404 will also require
permits under Sections 9 and 10 of the
River and Harbor Act of 1809 (Parts 321
and 322).

This Parb corresponds to those sece
tions of the rescinded 33 CFR 200.120
that incorporated the Section 404 pro-
gram. These include: paragraphs (d»
gﬁi (4), (53, (6), (T) and (8) and ()
- Sectlon 404 provides that the Corps of
Engineers may issue permits, after no«
{ice and opportunity for public hearing,
for “discharges of dredged or fill mate~
rial into navigable waters”. The major-
ity of comments received on the July 25,
1975 Interim’ final regulation were in
response to our definitions of terms
“navigable waters”, “dredged materinl”,
and “fill material™,
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The legislative history of the term
“navigahle waters” specified that it “he
given the broadest constitutional inter-

" prefation unencumbered by agency de-

“. terminations which have been made or

may be made for administrative pur-
poses.” (H.R. Report No. 92-1465 at 144;
A Legislative History of the FWPCA at p.

.327). Article 1, Section 8 of the Con-

stitution gives the Federal Government
the authority “to regulate commerce
with foreign Nations and among the
several states.” We have interpreted the
guidance contained in this legislative
history to .be consistent with the Fed-
eral Government’s broad constitutional
power to regulate activities that affect
interstate commerce as interpreted by
the Supreme Court on several occasions.
Perez v. United -States, 402 U.S. 146
{1970); Katzenbach v. BMcClung, 379
U.S. 294 (1874) ; Heart of Atlanta Motel,

. Imc. v. United States, 379 U.S. 241

(1964); and -Wickard v. Filburn, 317
U.S. 111 (1942).

“Water pollution is one such activity,
for as the Court stated in U.S. v. Hol-
land, supra,., “Congress has wisely deter-
mmed _that Federal authority over water
" pollution properly rests on the commerce
clause. And the commerce clause gives

. Congress ample authority to reach activ-

-ities * * * ihat pollute the waters of the
United Statds.” (See also the cases
cited above on defining “waters of the
United States” which affirmed the con~

stitutionality of Congress’ broad asser-’

tion of jurisdiction.)

We followed this basic premise in the
development of our administrative defi-
nition of “navigable waters” for the
July 25, 1975 reglﬂat.mn and we have
followed it again in our efforts to clarify
that definition in this regulation.

Our definition of “navigable waters”
-in the 1975 regulation included the fol-
lowing:

(1) Coastal waters that are navigable
waters of the United States subject to the
ebb snd flow of thie tide, shoreward to their
‘mean high water mark (mean higher high
water mark on the Pacific coast);

(2) Al coastal wetlands, mulfiats,
swamps, and similar areas that are con-

_tiguous or -adjacent to other navigable

waters. “Coastal wetlands” includes marshes
and shallows and means those areas periodi-
cally inundated by saline ,or brackish
waters and that are normally characterized
by the prevalence of salt or brackish water
vegetation capable of growth and reproduc-
tion;

(3) Rivers, lakes, streams, and artificial
water bodies that are navigable waters of the
United States up to their headwaters and
landward to their ordinary high water mark;

(4) All artificially created channels and
canals used for recreational or other naviga-
tional purposes that are connected to other
navigable waters, landward to their ordinary
high water mark;

(5) All tributaries of navigable waters of
the United States up to thelr headwaters

-~ and landward to their ordinary high water

mark;’

{6) Interstate waters landward to their
ordinary high water mark and up to their
headwatlers;

('F) Intrastate lakes, rivers and streams
landward to their ordinary high water mark
and.up to their headwaters that are utilized:
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{a) By interstate travelers for wator-re-
lated recreational purposes;

{b) For the removal of fich that are sold
In interstate commerce;

(c) For industrial purposes by industries
In interstate commerce; or

{d) In the production of spricultural com-
modities sold or transported in Interctate

commerce;

(8) Freshwater wetlands, including
marshes, shallows, swamps, and similar axeas
that are contiguous or adlacent to other
navigable waters and that support freshe-
water vegetation. “Freshwater wetlands™
means those areas that are perfodically inun-
dated and that are normally charaectericed
by the prevalence of vegetation that requires
saturated coil conditions for growth ond
reproduction; and

(8) Those other waters which the District
Engineer determines neccessitate regulation
for the protection of water quality o3 ex-
pressed In the guldelines (40 CFR 230). For
example, in the case of Intermittent rivers,
streams, tributaries, and perched wetlands
that are not contiguous or adjacent to navi~
gable waters identified In paragraphs (a)-—
(h), a decision on jurisdiction shall be made
by the District Englneer.

Many suggested that we change the
nomenclature of the term ‘“navigable
waters” and refer to our jurisdiction
under SecHon 404 as “waters of the
United States,” This is the definition
given to that term in Section 502(7) of
the FWPCA. We have adopted this sug-
gestion and feel that it will assist in
distinguishing between the Section 404
program and the types of waters that are
subject to the permit programs admin-
istered under Sections 9 and 10 of the
1899 Act.

“We have consolidated the 1975 lst of
waters in our new definition to include
four basic categories. We believe that
this consolidation will assist in clarify-
ing those waters that are subject to the
Section 404 program.

CATEGORY 1

Coastal and inland waters, lakes, rivers,
and streams that are navigable waters
of the United States, including adjacent
wetlands.—This category corresponds to
those waters identified iIn sections (1),
(2), (3), and (8) of the old definition.
Through consolidation, we believe that
‘many of the ambiguities raised in the
old definition will be clarified.

The Federal government's authority to
regulate all activities In or affecting navi-
gable waters of the United States has
always been recognized. As we have noted
above, waters that fall within this cate-
gory are also regulated under the River
and Harbor Act of 1889. They include
natural and artifical waters that are sub-
Ject to the ebb and flow of the tide and/or
that are used, were used in the past, or
are susceptible to use to transport inter-
state or foreign commerce.

CATEGORY 2 .

Tributaries to navigable waters of the
United States, including adjacent wet-
lands.—This category corresponds to
sections (4), (5), (8), and (9) of the
old definition.

The Federal government's authority
to regulate activities on the rivers and
streams that feed into navigable waters

.

31127

of the United States also has been his-
torically recognized. As we noted in cur
historical hackground discussion, Section
10 of the River and Harbor Act of 1859
can be used to regulate activities outside
the jurisdictional limits of navigable
waters of the United States if those
activitles affect the navigable capacity of .
those waters. Section 13 of the 1893 &ct
also prohibits the dumping of any refuse
matter into any tributary of a navizable
water of the United States, or onto the
bdnks of such waters where the material
s likely to be washed into the water.
More recently, courts have recognized
that the FWPCA is applicable to tribu-
tarles of navigable waters. In U.S. v. 45k~
land Qil, supra, the Conrt stated:
Pollution control of navigable streams cen

only be exercised by’ cantromnv pollution
of thelr tributaries.

We have adopted the suggestion of
many comumenters that we incorporate
Into our definition (and not in the Pre-
amble as we did in 1975) the statement
that nontidal drainage and irrigation
ditches that feed into navigable waters
will not be considered “waters of fhe
United States” under this definition. To
the extent that these activities cause wa-
ter quality problems, they will be handled
under ofther programs of the FWPCA,
Including Sections 208 and 402 .

CATEGORY 3

Interstate waters and their tributaries,
including adjacent wetlands.—This cate-
gory corresponds to those waters listed
iéx sections (6) and (8) of the old defini-

on.

The affects of water pollution in one
state can adversely affect the qualify of
the waters in another, particularly if
the waters involved are interstate. Prior
{0 the PWPCA Amendmenfs of 1972,
most federal statutes pertaining to water
quality were limited to interstate waters.
Ve have, therefore, included fhis third
category consistent with the Federal gov-
ernment’s traditional role fo protect.
these waters from the standpoint of
water quality and the obvious effects on
interstate commerce that will occur
through pollution of interstate waters
and their tributaries.

CATEGORY 4

All other waters of the United States
not identified in Categories 1-3, such as
fsolated lakes and wetlands, infermittent
streams, prairie potholes, and other wa-~
ters that are not part of a tributary sys-
tem to interstate waters or to navigable
waters of thz United Stafes, the dez-
radation or destruction of which could
affect interstate commerce~—This cate-
gory corresponds to sections (7), (8),and
(9) of the old definition.

Waters that fall within categories 1,
2, and 3 are obvious candidates for in-
clusion as waters to be protected under
the Federal government’s broad powers
to regulate interstate commerce. Other
waters are also used in a manner that
makes them part of a chain or connection
to the production, movement, and/or use
of interstate commerce even though they
are not interstate waters or part of a
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tributary system to navigable waters of lished at the ordinary high water mark.
the United States. The condition or The regulation of activities that cause
quality of water in these other bodies of water pollution cannot rely on these ar-
water will have an effect on interstate tificial lines, however, but must focus
commerce, - on all waters that together form the en-
The 1975 definition identified certain tire aquatic system. Water moves in hy-
of these waters. These included waters drologic cycles, and the pollution of this
used: part of the aquatic system, regardless of
(1) By interstate travelers for water-related Whether it is above or below an ordinary
recreational purposes; high water mark, or mean high tide line,

(2) For the removal of fish that are sold will affect the water quality of the other
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in interstate commerce;

(3) For industrial purposes by industries in
. interstate commerce; and

(4) In the production of agricultural com-
modities sold or transported in inter-
state commerce.

We recognized, however, that this list
was not all inclusive, as some waters
may be involved as links to interstate
commerce in a manner that is not readily
established by the listing of a broad
category. The 1975 regulation, there-
fore, gave the District Engineer authority
to assert jurisdiction over “other waters”,
such as intermittent rivers, streams,
tributaries and perched wetlands, to pro-
tect water quality. Implicit in this as-
sertion of jurisdiction over these other-
waters was the requirement that some
connection to interstate commerce be
established, even though that require-
ment was not clearly expressed in the
1975 definition.

We received many comments and
criticisms concerning the waters covered
in sections (7) and (9) of the 1975 defini-
tion, particularly with respect to uncer-

waters within that aquatic system.

For this reason, the landward limit of
Federal jurisdiction under Section 404
must include any adjacent wetlands that
form the border of or are in reasonable
proximity to other waters of the United
States, as these wetlands are part of this
aquatic system.

- The July 25, 1975 regulation identifies
“coastal” and “freshwater” wetlands
contiguous or adjacent to other waters
of the United States as separate cate-
gories of waters for inclusion in our over-
all definition of the term ‘“waters of the
United States.” Many comments and
suggestions were received on these terms.

Both “coastal” and “freshwater” wet-
Jands as used in the July 25, 1975 regu-~
lation require that the area in question be
“periodically inundated” by either saline,
brackish or freshwater and “normally
characterized by the prevalence of” salt
or brackish water vegetation or vegeta-
tion that requires saturated soil condi-
tions for growtH and reproduction. Some
felt that the criteria for delineating a
wetland should not require both “periodic

tainty over the types of waters covered . jnundation” and the “prevalence of”
by section 9, and as to whether section yegetation, as either condition should
404 permits are required to discharge gyffce from the standpoint of protect-

dredged or fill material into these latter
wadters.

‘We have responded to these comments
by noting in the definition of these waters
that they are the type, the degradation
or destruction of which could affect in-
terstate commerce. 'We have also in-
corporated an explanatory footnote at
the end of this category which further
explains this connection to interstate
commerce.

We are responding to the concern of
uncertainty over the need to obtain a
permit in these waters by issuing today
a nationwide permit for discharges into
most of these waters. We believe that
if the common sense conditions, guide-
lines and management practices pro-
vided in these nationwide permits are
followed, the concern for water quali-
ty, as it affects the production, move-
ment and/or use for interstate commerce,

ing the’ entire aquatic system. Others
raised concern over the vagueness of
terms such as “perodically inundated”,
“normally”, and “prevalence”, and the
lack of any definition for the terms “con-
tiguous” or “adjacent”.

In response to these comments, and
with the assistance of the Departments
of Interior and Agriculture and the En-
vironmental Protection Agency, we have
adopted the following definition of “wet-
lands”: ,

Those areas that are inundated or satu-
rated by surface or ground water at a fre-
quency and duration sufficient to support,
and that under normal circumstances do
support, a prevalence of vegetation typically
adapted for life in saturated soil conditions,
Wetlands generally include swamps, marshes,
bogs, and similar areas. -

This definition is intended to eliminate
several problems and achieve certain re-

ordinarily will. be satisfied with respect sults. The reference to “periodic inun-
to these discharges. dation” has been eliminated. Many in-

Wetlands. Prior to enactment of the terpreted that term as requiring inun-
FWPCA, the mean tide line (mean high-" dation over & record period of years. Our
er tide line on the West Coast) was used intent under Section 404 is fo regulate
to delineate the shoreward extent of. discharges of dredged or fill material into
jurisdiction over the regulation of most the aquatic system as it exists, and not as
activities in tidal waters under the 1899 it may have existed over a record period
Act as well as for mapping, delineation of of time. The new definition is designed to
property boundaries, and other related achieve this intent. It pertains to an
purposes. In freshwater lakes, rivers and existing wefland and requires that the
streams that are navigable waters of the area be inundated or saturated by water
United States, the landward limit of ju- at a frequency and duration sufficient to
risdiction has been traditionally estab- support aquatic vegetation. This inunda-

tion or saturation may be caused by
either surface water, ground water, or o
combination of both.

The use of the word*‘normally” in the
old definition generated a great deal of
confusion. The term was included in the
definitions to respond to those situations
in which an individual would attempt to
eliminate the permit review requirements
of Section 404 by destroying the aquatic
vegetation, and to those areas that are
not aquatic but experience an abnormal
presence of aquatic vegetation. Several
such instances of destruction of aquatic
vegetation in order to eliminate Section
404 jurisdiction actually have occurred.
However, even if this destruction occurs,
the area still remains as part of the ovor~
all aquatic system intended to be pro-
tected by the Section 404 program.
Conversely, the abnormal presence of
aquatic vegetation in a non-aquatic area
would not be sufficient to include that
area within the Section 404 program.

‘We have résponded to the concern for
the vagueness of the term “normally” by
replacing it with the phrass “* * * and
that under normal circumstances to sup-
port * * *” We do not intend, by this
clarification, to assert jurisdiction ovor
those areas that once were wetlands and
part of an aquatic system, but which, in
the past, have been transformed into dry
land for various purposes. *

Concerns were also expressed ovetr the
types and amount of vegetation that
would be required to establish a “wot-
Jand” under this definition. We have
again used the term “prevalence” to
distinguish from those areas that have

. only occasional aquatic vegetation inter-

ﬁ)ersed with upland or dry land vegeta-
on.

At the same time, we have changed
our description of the vegetation involved
by focusing on vegetation “typlcally
adapted for life in saturated soil condi-
tions.” The old definition of “freshwator
wetlands” provided & technical “loop-
hole” by describing the vegetation as that
which requires saturated soil conditions
for growth and reproduction, thereby
excluding many forms of truly aquatic
vegetation that are prevalent in an in-
undated or saturated area, but that do
not require saturated soil from a blo«
logical standpoint for their growth and
reproduction. We iIntend to publish
shortly vegetation guides to indicate the
types of vegetation intended to be in-
cluded in this definition,-and to rely on
the assistance of biologists, sclentists
and other technical experts from other
Federal and State agencles to assist in
delineating those wetland areas intended
to be incuuded in this definition,

Several comments questioned the need
for separate definitlons of salt and
brackish water wetlands (e.g. coastal
wetlands) and freshwater wetlands,
Others questioned whether salt and
brackish water wetlands in nontidal
waters and freshwater wetlands con-
tiguous or adjacent to coastal wetlandy
were iIntended to be included in the
definition, since these wetlands are part
of the aquatic system. Still others ques-
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tioned whether these definitions were
_also applicable to isolated wetlands that
ate not contiguous or adjacent to coastal
waters and freshwater lakes, rivers, and
streams, but which still -contribute to
interstate commerce.

. The old definition vas intended to
include all fresh, brackish and salt water
- . wetlands contiguous or adjacent to
coastal waters and freshwater lakes,
Tivers, streams and other waters included
in the definition of “waters of-the United
. States.” It was also intended to be used
to identify isolated wetlands. We agree,
however, thatthis intent was not clearly
expressed. ‘To remedy this situation, we
"~ have adopted one definition of wetlands.
This definition will be applicable to

- those wetlands adjacent to coastal waters

and freshwaters that are identified in the
definition of “waters . of the = United
States,” and also to those isolated wet-
lands that are not adjacent to any lake,
river, stream, or other coastal or fresh-
. water. (See the discussion, above, on
waters in Category 4.)
“We have -also responded to the con-
cerns raised over the absence of any

.. definition of the terms “adjacent” or

. “contiguous” as those terms relate to the

location of wetlands. Since “contiguous”
_ is only a subpart of the term “adjacent,”
" we have: eliminated the term “contigu-
-- ous.” At the same time, we have defined

“the term “adjacent” to mean “bordering,
contiguous, or neighboring.” The term
would include wetlands that directly con-
nect to other waters of the United States,
of that are in reasonable proximity to
these waters but physically separated
© from them-by man-made dikes or bar-

riers, natural river berms, beach dunes,
- and similar obstructions.

Finally, to respond to those who ex-
pressed concern that our definition of
“wetlands” may be interpreted as ex-
tending to abnormal situations including
non-aquatic areas that have aquatic
vegetation, we have listed swamps, bogs,
and marshes at the end of this definition
to further clarify our intent to include
only truly aquatic areas.

“High tide line.” Many aquatic areas

- along the coast are located abave the
mean or mean higher high tide lines but
do not fit within the definifion of “wet-
lands” discussed above. These include
sandfiats, mudfiats, and similar areas,
that, while not covered with vegetation,
are inundated with sufficient frequency
and regularity to be included as part of

~the aquatic resource. While these areas

. are identified in our previous definition

" of waters of the United States, some com-~

- menters suggested the need for more

definitive guidance- in delineating the

shoreward limit of jurisdiction in coastal

_areas when these.circumstances exist.
We have, therefore, adopted the term
- “h1gh tide line” to delineate these areas.
“High tide line” has been‘defined as “a

- line or mark left upon tide fiats, beaches,
_ or alongshore objects that indicates the
intersection of the land with the water's
surface at the maximum height reached
by a rising tide.” The term is intended to
include areas covered by spring high

. tides and other high tides that occur
with penodlc frequency, but does not in-
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clude those arens that are covered by
tidal water as a result of storm surges,
hurricanes, or other intense storms.

Ordinary high water mark: A number
of comments criticized the definition of
“ordinary high tvater mark"” adopted for
purposes of delineating the landward
limit of jurisdiction in freshwaters (ab-
sent adjacent wetlands). The comments
indicated that other methods to define
the ordinary high water mark have al-
ready been refined to a point of reason-

- able reliability based on the hydrologic
movement of freshwaters, and that a
second methodology under Section 404

vould be administratively cumbersome.
In addition, other~concerns were ex-
pressed over the manner in which a “259%
inundation” factor could be determined.

Responding to these comments, we
have returned to our definition of “ordi-
nary high water mark"” used in the ad-
ministration of our 1893 Act permit pro-
gram. We believe that in waters where no
wetlands are present, this definition will
include those areas that are'part of the
aquatic system along these freshwater
lakes, rivers and streams, as this mark
is intended to include those areas where
water will be present with predictable
regularity.

Headwaters: The July 25, 1975 regula-
tion established a cutoff point, referred
to as the headwaters, for each river and
stream identified as a water of the United
States. “Headwaters” was defined as “the
point on the stream beyond which the
flow of the waterbody is normally less
than five cubic feet per second.” Waters
above the *headwaters” cutoff point
were also included as ‘“waters of the
United States,” but only if the District
Engineer determined that regulation of
these waters was necessary to protect
water quality.

Many comments and criticisms were
received concerning the vagueness of our
definition of “headwaters” and the legal-
ity of excluding waters in rivers and
streams above the headwaters from the
definition of waters of the United States.
We have responded to these concerns
and criticisms by: (1) Including the en-
tire length of rivers and streams in our
definition of waters of the United States;
(2) utilizing the “headwaters” concept
to establish the point on the stream be-
low which an individual or general per-
mit will be required to discharge dredged
or fill material (discharges above head-
waters are bheing permitted through the
issuance today of a nationwide permit
which is discussed in greater detail be-
low) ; and (3) redefining the term “head-
waters.”

We have adopted the recommenda-
tions of a number of commenters and
have redefined the term “headwaters”
as the point on a freshwater (nontidal)
stream above which the average annual
flow is less than five cublc feet per second.

- Since precision is not required in estab-
lishing the headwater point, the defini-
_tion allows the District Engineer to use
approximate means to compute it. The
drainage arep that will contribute an
average annual flow of five cubic feet per
second can be estimated by approximat-
Ing the proportion of thé average annual
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precipitation that is expected to fingd its
way into the stream. Having the area
that will produce this flow, the “head-
water” point can be approximated from
drainage area maps.

However, we also recoznized that
streams with highly irregular flows, such
as occur in the western portion of the
country, could he dry at the “headwater™
point for moest of the year and still aver-
age on a yearly basis a flow of five cubic
feet per second bzacause of high volume,
flash flood type flows which greatly dis-
tort the average. We therefore added an _
option for the District Engineer, affer
notifying the Regional Administrator of
EPA, to establish the headwater based
on the median rather than the average
flow. A median flow of five cubic feet per
second means that 505z of the time the
flow is greater than five cubic feet per
second and 509 of the {ime the flow is
less than this value. This approach more
realistically represents normal base flows
of such streams.

We emphasize that the “headwaters”
concept used in this new regulation is
the point on the stream zhove which in-
dividual or general permits ordinarily
will not be required. It is not to be con-~
strued as the point beyond which a
stream ceases to be a water of the United
States under Section 404 or the programs
to regulate industrial and municipal dis-
charges and oif and bazardéus sub-
stances under other sections of the
FWPCA. We also refer you to the-discus-
sion below on the nationwide permits
that are being issued teday for varions
discharges of dredzed or fill materal, in-
cluding thoze that cccur 2bove the head-
water. We believe that the common sense
conditions and management practices
reflected in these nationwide permits
will, if followed, avoid potential water
quality problems for most of these dis-
charges,

Lal:es: The 1875 rexulation defined
“lakes” as “natural bedies of standing
water greater then five acres in surface
area and all bodies of standing water
created by the Imnounding of waters of
the United States.”

A number of comments and criticisms
were received concerning this definition. -
Some felt that the size limitation on nat-
ural lakes was too small, while others
felt it was not small enocuch. Others
questioned the legality of imposing any -
size limitation on natural lakes, sinee a
lake less than five acres in size is just as
much a “water of the United Stafes™” as
one that is more than five aeres in size.

Many raised questions about the man-
ner and time for measurement of the five
surface acres because of the seasonal
fluctuations in water confent exhibited
by most lakes. Others suggested that we
add to the list of artificial open bodizs
of water that are not included in the
definition of lakes. (The 1975 definition
excludes stock watering ponds and sst-
tling basins that are not created by
impounding a river or stream.)

We have responded to these comments
and criticisms in several ways. First, we
have established definitions for two new
terms: “natural lake” and “impound-
ment.” We believe that these two sepa- -
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rate definitions will assist in alleviating
the confusion expressed over the broad
definition of “lake” as cited.in the 1975
regulation.

At the suggestion of EPA, we have de-
fineC “natural lake” as “a natural de-,
pression fed by one or more streams and
from which a stream may flow, that oc-
curs due to the widening or natural
blockage of a river or stream, or that
occurs in an isolated natural depression
that is not part of a surface river or
stream.” We believe that this definition
reflects the three types of situations in
which a natural lake may exist.

We have defined the term “impound-
ment” as a “standing body of open wa-
ter created by artificially blocking or re-
stricting the flow of a rivetr, stream, or
tidal area.” Responding to several sug-
gestions, we have clarified what is not
included in the term “impoundment” by
stating that it does not include artificial
lakes or ponds created by excavating
and/or diking dry land to collect and
retain water for such purposes as stock
watering, irrigation, settling kbasins, cool-
ing, or rice growing. -

Unlike the 1975 definition, no size lim-
jtation has been placed on the definjtions
of “natural lake” or “impoundment”. In-
stead, we are permitting, today, through
the issuance of nationwide permits, dis-
charges of dredged or fill material into
natural lakes, including their adJacent
wetlands, that are less than 10 acres in
surface area and that are either fed or
dgained by a river or stream above the
headwaters, or isolated and not a part of
a, tributary system to navigable waters
of the United States or interstate waters.
(Discharges into natural lakes below the
headwaters and isolated natural lakes
greater than ten acres will require in-
dividual or general permits to satisfy the
requirements of Section 301 of the
FWPCA.) We are also issuing today a na-
tionwide permit for discharges of
dredged or fill material into non-tidal
rivers, streams and their impoundments
including adjacent wetlands that are lo-
cated above the headwaters. (Again, dis-
charges into impoundments below the
headwaters of a river or stream will
require an individual or general permit.)
‘We refer you to our discussion of nation- -
wide permits, below, for further details
on this action.

We believe that the inclusion of ad-
jacent wetlands as part of the 10 acre
measurement of those natural lakes that
are included in this definition will al-
leviate many concerns raised over how
and when this measurement must
oceur; Since our definition of “wetlands”
requires aquatxc vegetation, we antici-
pate that the lake’s measurement nor-
mally can be made on the basis of the
presence of this vegetation, which gen-
erally remains fixed throughout the
year, even if the water levels in the lake
fluctuate.

Dredged and Fill Materzal The 1975
regulation provided definitions for
“dredged material?, “discharge of
dredged material”?, “fill material”, and
“discharge of ﬁ11 material”. Several
comments and two years of experience
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have revealed the need to make certain
changes to these definitions.

To respond to many misunderstand-
ings over activities that require Section
404, permits, the 1975 regulation stated,
in the definitions of “dredged material”
and “fill material”’ that “material re-
sulting from normal farming, silvicul-
ture, and ranching activities, such as

‘plowing, cultivating, seeding, and har-

vesting. for the production of food,
fiber, and forest products” was not in-
cluded. We intended, by this statement,
to make it clear that activities such as
plowing, seeding, harvesting, cultivat-
ing and any other activity by any in-
dustry that do not involve discharges
of dredged or fill material cannot be
included in the program. However, many
interpreted this language as an exclu-
sion of all practices by the farming and
forestry industry including those that do
involve discharges of dredged or fill ma-
terial into water. The FWPCA does not
allow us to-make such an-exemption or
exclusion for any industry. (See NEDC
vs. Train, 366 F. Supp.’ 1393 (D.D.C.,
1975.)) We have, however, clarified our
intent by stating-at the end of our defi-
nitions of “discharge.of dredged ma-

terial” and “discharge of fill material”

that plowing, seeding, cultivating and
harvesting for the production of food,
fiber, and forest products are not in-
cluded in the Section 404 program.

The 1975 definition of “fill material”
also excluded “material plaved for the
purpose of maintenance, including
emergency reconstruction of recently
damaged parts, of currently serviceable
structures such as dikes, dams, levees,
groins, riprap, breakwaters, causeways,
and bridge abutments or approaches,
and <transportation structures.” Since
maintenance and emergency recon-
struction of these types of fill often in-
volve discharges into water, we do not
have authority to exclude these ac-
tivities from the permit requirements of
the FWPCA. We have, therefore, elimi-
nated this exclusion from our definition
of “fill material”. At the same time, we
are issuing, today, a nationwide permit
for discharges of dredged or fill mate-
rial that involve maintenance and emer-
gency reconstruction of existing fills.
The nationwide permit contains basic
common sense conditions and manage-
ment practices which, if followed, will
achieve the objectives of the FWPCA.
Of -course, if the maintenance or emer-
gency reconstruction does not involve a
no permit is
required.

During the two years of experlence
with the Section 404 program, several

-industrial and municipal discharges of

solid waste materials have been brought
to our attention which technically fit
within our definition of “fill material”
but which were intended to be regulated

" under the NPDES program. These in-

clude the disposal of waste materials
such as -sludge, garbage, trash, and
debris in water. In some cases involving
the disposal of these types of material
in water, the final result may be a land-
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fill even though the primary purpose of
the discharge is waste disposal. .

The Corps and the Environmental
Protection Agency feel that the initial
decision relating to this type of discharge
should be through the NPDES program.
We have, therefore, modified our defini-
tion of fill material to exclude those pol«
Iutants that dre discharged into water
primarily to dispose of waste. We will
process Section 404 permits for these
types of activities to the extent that a
levee or other type of containment
structure must be placed in the water
as part of the overall disposal plan. We
will not, however, take any final action
on the Section 404 permit application
until a decision on the NPDES permit
has been~made (See 33 CFR 230.4(J)).

Individual, general, and nationwide
permits: As we did In the regulation on
our Section 10 program, we have in-
cluded definitions of “individual’, “gen-
eral” and “nationwide” permits to dis-
tinguish between the three types of au-
thorizations that will be used to satisfy
the requirements of the FWPCA.

If & discharge requires an individual
,Jbermif, an application must be made to
the District Engineers following the pro-
cedures specified in 33 CFR Part 325 and
the discharge cannot begin until and.
unless the permit is issued.

" Before applying for an individual per-
mit, however, a person needing a Section
404 permit should check to see whether
the proposed discharge has already been -
permitted by a general permit, or a na-
tionwide permit published in this regu-
lation, District Engineers are issuing gen-
eral permits for particular regions of the
country. that cover a wide variety of
discharges that cause 6nly minimal in-
dividual and cumulative adverse environ-
mental impact. Nationwide permits ap-
ply throughout the country, and cover
many types of minor activities. If a gen«
eral or nationwide permit already covers
your discharge, you should not have to
get an individual permit to satisfy the
requirements of the FWPCA.

Nationwide Permits

On May 16, 1977 we publishec. proposed
nationwide permits in the FEDERAL REGIS-
TErR t0 authorize discharges of dredged
or fill material into certain waters of the
United States and alsorcertain gpeoific
categories of discharges. We received 163
letters commenting on these nationwide
permits, the majority of which supported
the concept but suggested additions,
modifications and/or deletions to the
activities covered and the conditions im-
posed.

Today, we are issuing nationwide per-
mits for discharges into most of the
Category 4 waters, discussed above, (iso-
lated natural lakes larger than 10 acres
are not included) and for certain specific
categories of discharges iInto other
waters. These nationwide permits are
being incorporated into § 323.4.

We wish to take this opportunity to
express our appreciation to everyone who
commented on these nationwide permits.
The following is a discussion of the sub-



stantive changes that were made s a
result of your comments. «

Management oractices. The Environ-
mental Protection Agency expressed con-
cern over the potential for adverse cumu-

. lative effects that may be caused by some
of the discharges that are subject to the
nationwide permit. ' To minimize these
potential effects, EPA suggested that we
identify certain basic common sense

‘management practices that should be
followed, to the maximum extent pos-
sible, to minimize these potential adverse
effects on the aquatic environment. We
have adopted this suggestion. These
management practices pertain to all dis-
charges subject to these nationwide per-
mits and are listed in §323.4(b). We
anticipate that compliance with these
practices -will avoid the potential for
cumulative adverse water quality impacts
that may be caused by-these discharges.

‘We intend to remain aware of potential
cumulative impacts that may occur on a
regional basis as a,result of these nation-
wide permits. If adverse cumulstive im-

_pacts are anticipated from any of the
discharges subject to these nationwide
permits, we intend to take appropriaste
administrative action including the ex-
ercise of authority expressed in § 323.44
1o require individual or general permits
for these activities.

Discharges prior o eﬁ‘ectwe dates of
phasing (§ 323.4-1). The 1975 regulation
authorized discharges of dredged or fill
material that occurred before a particu-
lar phasing date.. We have republished
this authorization by including it in this
nationwide permit. The condifions re-
. main the same as were published in 1975.

’ Discharges into certain walers of the

United States (§ 323.4-2). Many com-

- menters expressed confusion over the -
" types of waters that were covered by this

nationwide permit, specifically with ref-
erence to those that are described in
§ 323.4-2(a) (4) as “non-tidal waters of
the United States that are not part of
a surface tributary system to interstate
waters or navigable waters of the United
States.” We intended by this description
to include those waters identified in
“Category 4,” above with the exception
of isolated lakes larger than 10 acres.
‘Thus, discharges of dredged or fill mate-
rial into most of the “Category 4” waters
are subject to this nationwide permit.
Numerous letters questioned whether
wetlands adjacent to these “Category
4" waters were included as part of this
nationwide permit, Discharges into these
adjacent wetlands are included. Several
environmental groups expressed con-
cern over expanding the size limitations
for natural lakes including prairie pot~-
holes to 10 acres, which they viewed as
an apparent expansion from the present
- 5-acre lake “exclusion” contained in the
Corps’ 1975 regulations. As we have.al-
ready indicated in our discussion on
lakes above, the 5 acre standard, meas-
ured by surface area, was difficult to de-
termine since, in many regions, the
surface area of small lakes Is subject to
extreme seasonal variation. However, we
have found that in most cases, the wet-
. lands adjacent to these small natural

-
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lakes are more easily delineated and are
relatively stable despite fluctuations in
water levels. In order to simplify the
identification of natural lakes described
in §323.4-2(a) (2) and (3) we adopted a
standard for surface area measurement
by including adjacent wetlands. Since
these surrounding wetland areas are now
included in the “measurement, we in-
creased the size limitation for lakes {rom
5 acres to 10 acres. Again, we emphasize
that this size limitation is only used for
determining whether an individual or
general permit in lieu of this nationwide
permit, is required.

We share the concern of the environ-
mental groups that prairie potholes and
many other isolated lakes are disappear-
ing. The safeguards contained in the new
management practices section of this
permit, as well as the authority vested

- in the District Enginecers to process in-

dividual or general permits where the
concerns of the equatic environment (as
expressed in the EPA Guldelines) so re-
quire, will, we believe, adequately protect
the broad range of water quality con-

" cerns and the public interest in “prairle

potholes, small lakes, and other waters
described by this section.)” Moreover,
§ 323.4-4 provides another safeguard
through which EPA can bring concerns
for water quality as expressed in the
Section 404(b) Guidelines to the atten-
tion of the District Engincer,

Several commenters indicated that the
third condition of this nationwide permit,
dealing with erosion, was vague and
overly broad. The condition has been
changed to make our intent clear: the
fill must be maintained in & manner to
prevent erosion and other non-point
sources of pollution.

EPA recommended that we include a
condition that the discharge would not
destroy members of a threatened or en-
dangered specles. We concur and this
change has been made in this nation-
wide permit, as well as in the nationwide
permit that authorizes discharges for
certain types of activities. (See §§ 323.4-
2(b) (1) and 323.4-3(b) (3).) We cannot
agree to requests from industries to de-
lete this condition altogether since Sec-
tion (7) of the Endangered Specles Act
requires the Corps to protect threatened
and endangered species in all waters
subject to its regulatory jurisdiction.

We received a great number of com-~
ments from Resource Districts in opposi-
tion to the exception in our nationwide
permits (§ 323.4-2(c)) for dams located
above the headwaters which would be
greater than 25 feet in height or 50 acre
feet in impoundment capacity. As was
pointed out, this exception would auto-
matically require an individual permit
for many dams above the headwaters
which, in most cases, were exempt from:
individual permit requirements by the
1975 regulation. We are excluding this
exception since we feel that our original

. reason for including it will now be satis-

fied by inclusion of the new manage-
ment practices, discussed above. The de-
letion of §323.4-2(3) means that any
dam located above the headwater of &
stream will be authorized by the nation-
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wide permit unless the District Engineer
applies his discretionary authority under
§ 323.4-4.

Specific categories of discharges. Com-
ments on the types of activities and pro-
posed conditions included in this portion
of the nationwide permit ranged from
environmental groups, who favored

greater restrictions on permitted activi- °

ties, to indusfry groups who proposed
additional categories to be permitted to
cover their particular activities. We feel
that we have struck a reasonable bal-
ance between these concerns and re-

quests through the addition of the man-"

agemenf practices, discussed above. Af
the same time, we are committed to re-
viewing other classes and categories of
discharges of dredged or fill material
that may, be, in the future, candidates
for nationwide permits.

Ultllity lines (§ 323.4-3(a) (1)). This
section has been amended to clarify that
any excess material beyond thaf needed
to restore the boftom contour to its pre-
construction status must be removed to
an upland disposal area. Such a require-
ment was envisfoned in the proposed per-
mit, but not clearly expressed. At the
suggestion of EPA, we have explicitly
stated this requiremen} fo insure com-
pliance and avold misunderstanding.

Numerous commenters suggested fur-
ther clarification on what was intended
by the use of the term “utility line.” We
have defined the term to include any
pipe or pipeline for the fransporfation
of any gaseous, liquid, liquifiable, or
slurry substance, and any cable, line, or
wire for the transmission of energy, tele-
ghone, radio, or television communica-

on.

Despite several suggestions for pre-
notification requirements and fill length
and volume restrictions, we do not be-
lieve that these conditions are necessary.
We feel, instead, that upland disposal of
excess material and compliance with the
management practices will limit any
sedimentation or disruption of water
ﬂé)w in streams as a result of these activ-
ities.

Bank stabilization (§ 323.4-3(a)(2)).
We have modified this category of dis-
charge to make it clear that only neces-
sary bank stabilization for ercsion pre-
vention is being permitted. While some
suggested that we include a pre-notifica-
tion requirement, we do not-feel that this
is necessary.

Minor road crossing fills (§ 323.4-3(a)
(3)). This category of activity generated
more specific comment than any other of

* the proposed nationwide permifs. We

have made certain changes to respond to
these comments.

At the request of many commentiers,
we have removed the 30 day advance
notification requirement for discharges
between 100 and 200 cubic yards in quan-
tity. We belleve that this is impractical
{0 administer and that the basic intent
{for the notification has beext offsef by the
inclusion of management practices.

Our proposed nationwide permit pro-
vided that a crossing must be culverted
or bridged to prevent the restriction of
normal flow. In response to comments by

REGISTER, VOL 42, NO. 138—TUESDAY, JULY 19, 1977



37132

EPA and-environmenta] groups “normal”
has been changed to “‘expected high”
. flows.” This change will provide more ef-
fective drainage and reduce-erosion dur-
ing -expected flood stage levels. -
Forest industry commenters were al-
most unanimous in ‘thelr calls for delet-
ing the 100 to 200 cubic .yard reporting
requirement (see above) and increasing
both the 200 cubic yard fill limit and the
50 foot wetland width limitation. "They
indicated that many minor road cross-
ings with little or no direct or cumulative
environmental impact would not qualify
under our proposed permit. Their main
source of concern -was the 50 foot limit
on wetlands adjacent to the waterbody
to be crossed. In reviewing the com-~
ments it became apparent that confining
road crossing activities in -adjacent wet-
lands to 50 feet on -either side,of the
ordinary high water mark ‘of the water-
body would result in excluding many

small roadfills from this nationwide per- .

mit. On the other hand, ofhers ap-
plauded our 50 foot 1imit -and urged a
reduction in the allowable level -of fill.
After carefully considering-all comments
on this permitwe decided thet ‘theallow-
able wetland width to be-crossed could be
increased from 50 ‘to 100 feet on either
side of the stream as long-as this allow-
ance was applicable to non-tidal streams.
In tidal waters, where adjacent wetlands
are more_ dependent con frequent tidal
flushing, and therefore -circulation im-
pairments from road fills are more dam-
aging, we concluded that even the 50
foot wetland fill needed ‘to be controlled
through an individual -or general permit.
We, therefore, divided the road fill per-
mit into tidal and non-tidal waters. For
non-tidal waterbodies, we increased the
adjacent wetland width from 50 to 100
feet. For tidal water «crossings (Section
323.4-3(n) (4)) we included only ‘the fill
placed incidental to the construction of
the bridge itself. Any -approach fills or
causeways associated with the crossings
of tidal waters will require an individual
or general Section 404 permit if located
in waters of the United States.

One -commenter -expressed concemn
that no restriction had been placed on
the total amount of "fill -above the or-
dinary high water mark, since this
could lead to erosion on steep slopes;be-
tween the ordinary high water mark and
the road surface. The letter -also feared
that without a total fill 1imit, wvast
amounts of wetlands -could be filled at
right angles to the waterbody for roads or
turn around areas. We share ‘this com-
menter's concerns. However, we believe
that adherence to the management prac-
tices suggested by EPA will minimize ero-
sion and other non-profit sources-of pol-
lution. As for his second concern, it must
be noted that §323.4-3ta) (3) only per-
mits minor road crossings and attendant
features. It does not authorize general
road building in wetlands above the or-
dinary high water mark. We ~will con-
strue attendant Teaturesnarrowly. Major
actlvities appurtenant to the road cross-
ing will not be permitted by this sec~
tion. These require an individual or gen-
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eral permit issued pursuant fo proce- “covered by a nationwide permit require
dures in 33 CFR Part.325. special restrictions. We believe the most
Many-commenters expressed-.confusion efficient means to do this is to grant our
over ‘the 100/200 cubic yard measure- District Engineers the authority to re-
ment as it pertains to these roadfills, We quire individual or general permits, as
intended to use that measurement to needed, to respond to these docal con-
define the size of the crossing, and to ditions. To this end we invite the help
use the ordinary high water mark to of private groups, citizens, and Federal
determine that size. Thus, up to 200-cubic and State agencies to help ouy District
yards of material 'can be discharged be- Engineers respond to these localized
low the plane of ordinary high water of concerns.
a waterbody under ‘this nationwide per- All Federal agencies that commented
mit, and additional cubic yards .of ma- expressed support for the concept of na-
terial.can be discharged into tthe 100 foot tionwide permits, asdid 819 of the pub-
strip of adjacent wetlands, as necessary, liccomment letters, We believe these new
to construct the road provided the con- mnationwide permits represent a major
ditions to protect those wetlands are step forward in reducing unnecessary re-
satisfied. We have expressed this intent views and delay associated with regula-
by including a definition of “minor road tion -of minor discharges of dredged or
fill” in the nationwide perrait. fill material into waters of the United
Repair, rehabilitation and replacement States. :
of existing fills (§323.4-3(a)(4)). As we An -environmental assessment and a
have previously indicated, the 1975 regu~- Findings of Fact have been prepared
lations. excluded material placed for for these nationwide permits as well as
maintenance and emergency reconstruc- for the Section 10 nationwide permits
tion -of fils from the definition of “fill and are Available for review in the Office, '
material.” &Ve have added this previously Chief 6f Engineers, Forrestal Building,
excluded activity to the list of those that Room 5F-036, Washington, D.C. 20314.
are being permitted today by thisnation- PART 324
wide permit. '
" EPA, Conservation Commissions, and This Part prescribes the special poli-
environmenta] groups noted that the cies and procedures that will be used
condition in subparagraph (f) that the to evaluate applications for permits to
discharge not disrupt ‘the migration of fransport dredged material for purposes
indigenous aquatic life was not sufficient _o0f dumping in ocean waters pursuant to
to safeguard the passage -of nonmigra- Section 103 of the Ocean Dumping Act.
tory aquatic life. The final nationwide These policies and procedures must also
permit conditien reHects this-concern’by be read in conjunction with the appli-

changing “migration” to “movement.”

‘Subparagraph (6) has been amended
to clarify its intent to control -erosion
and other non-points sources of pollu-
tion. This subparagraph is consistent
with changes made in § 3224-2(b) (3).

A new condifion hasbeen added at the
request of the Department of the Interior
to exclude components :0f National and
State wild -and scenic river systems «(es-
tablished pursuant to the Wild and
Scenic Rivers Act) from the nationwide
permit programs (§§323.4-2(b) (4) and
32343 (N).

Discretionary authority to require in-
dividual or general permits (§ 323.4-4).
Comments received from industry groups
suggested that this section was superflu-
ous since by definition any activity per-
formed in accordance —with the condi-
tions in §§ 323.4-2 or 323.4-3 would have
minimum adverse water quality impact
and would not trigger EPA Guideline
concerns. On the other hand other com-
menters suggested more stringent con-
trols over erosion, water quality, chemi-
cal use, restoration -of abandoned proj-
ects and wildlife protection. Tn order to
make our regulatory program work, we
are relying on decentralization and our
flexibility to respond to local conditions.
Moreover, if we overburden this nation-
wide permit with specific conditions, its
intent and usefulness is reduced.‘On the
other hand, we realize ‘that local condi-,
tions may be such that special restric-
tions are required for activities otherwise
acceptable in most dreas and certain

waters of the United States otherwise
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cable general policies of Part 320 and
_general procedures of 325. If you need
a permit to dump dredged material in
the oceans, you should also refer to
‘Part 322 since a permit will be required

" under Section 10 of the 1899 Act to

dredge in navigable waters of the United
States.

Part 324 corresponds to Sections (d)
(3), (&(@), and () (1T of rescinded
33 CFR 209.120.

We have adopted the definitions of
“oceans waters”, ‘“dredged material”,
and “transport” as used by the Ocean

<Dumping Act. .

In accordance with recent revisions to
EPA criteria for the evaluation of the
ocean dumping of dredged material, we
have included requirements for addi-
tional specific information that must be
included as part of a public notice for
a proposed ocean dumping of dregded
material. We have also specifically in-
cluded the requirement that District
Engineers consider the availability of
land based alternatives during the eval-
uation of applications for ocean dump-
ing permits. (See also § 320.4(a) (2) ),

Procedures have also been included in
this Part for those cases in which EPA
objects to the proposed dumping of
dregded material in ocean waters as
being inconsistent with the EPA cri-
teria. (See §324.4(c)~(e)).

' PART 325

* This Part describes the procedtl}es for
processing all applications for Depart-
ment of the Army permits, and for modi-



- fying or revoking permits that have been

issued. It corresponds to and supersedes

- paragraphs (h) through (s) of rescinded

33 CFR 209.120. The following is a sum-~
mary of the major changes:

The material was reorganized for

‘clarity. For example, public notice and .

environment. impact statement (EIS)
_procedures, which were discussed in &
number of -different places in the re-
scinded - regulation, .were consolidated
into single paragraphs.

The KIS procedures were revised to al-
low for a public hearing at completion
of the draft BEIS rather than the pro-
posed final EIS; to require a public
notice of the final EIS filing; and to
provide for transmittal of the District
Engineer’s report to higher authority for
decision, if required, after completion of

- the 30 day comment period on the fina

EIS (§325.4). -
Permit file documentation require-
“ments have been clarified. The District
Engineer must prepare an-impact assess-
ment document (either an environmen-
tal assessment or an EIS) for each ap-
-plication and a decision document
(either a Findings of Fact or, if the case
Is sent forward for decision, his report
on the application) (§ 325.2(2)).
District Engineers have been delegated
expanded authority to.deny permits, in-
cluding those which he determines are
not in the public interest. (Their pre-
vious denial authority was limited to
navigational conflicts and denial of a re-
lated state or local certification or au-
thorization.) District Engineers have
also been given the authority to issue
most permits found to be in the public
interest over unresolved objections of
another Federal agency if that agency
indicates that it does not desire to refer
the application to a higher level of au-
thority for review. (§ 325.8(b)).
Litigation potential and objection from
a member of Congress have been deleted
as reasons for automatically having to
refer an application to the Chief of
Engineers for decision. (§ 325.8(d)).
Procedures relating to the Coastal
Zone Management Act have been made
compatible with new regulations of the
National Oceanic and Atmospheric Ad-
ministration to be published as 15 CFR
930 (§-325.2(b) (2)).

PART 326

This Part prescribes the policies and
procedures that will be used by the
Corps in the enforcement of the require~
ments of the River and Harbor Act of
1899, the FWPCA, and the Ocean Dump-
ing Act. The Part corresponds to re-
scinded 33 CFR 209.120(g) (12), and is
generally a restatement of the provi-
sions in that rescinded section.

‘We have made several additions and -

clarifications to this enforcement regu-
lation. On August 22, 1975, the Chief of
Engineers delegated authority to Dis-
trict Engineers to refer certain types of

. cases involving unauthorized activities

" directly to the local U.S. Attorney. This
delegation included the following types
of cases: (1) All unauthorized structures

- or work falling exclusively within the

I3
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scope of Section 10 of the 1899 Act for
which a criminal fine or penalty under
Section 12 of that Act is consldered ap-
propriate; (2) all civil actions involving
small unauthorized structures, such as
piers, which require restoration or modi-
fication by judicial order because efforts
to secure voluntary compliance have
failed; (3) all violations of Section 301
of the FWPCA involving unauthorized
discharges of dredged or fill material into
waters of the United States, unless the
case involves a substantial question of
law or fact, or a request for substantial
restoration; and (4) all cases for which
a temporary restraining order and/or
preliminary injunction is appropriate
following non-compliance with a cease
and desist order issued by the District
Engineer.

‘We have restated this delegation of
authority in this regulation, as well as
certain basic policy guidance (also pre-
viously included in the August, 1975
delegation) for use by the District En-
gineer in determining whether civil and/
or criminal action is appropriate. We
have also incorporated the policles and
procedures expressed in a Memorandum,
dated June 1, 1976, entitled “EPA En-
forcement Policy for Noncompliance

* with Section 404 of the FWPCA”, which

was signed by the Assistant Administra-
tor for-Enforcement of EPA and con-
curred in by the Assistant Attorney
General and the Chief Counsel of the
Corps of Engineers.

Authority to refer certain types of
cases directly to the local U.S. Attorney
has not been delegated to the District
Engineer either because of the extreme
seriousness of the case or because the
law on the particular type of case has
not developed fo the point to which De-
partmental level attention is no longer
required.

‘We intend to propose revisions to this
regulation in the near future that will
provide further policy and procedural
guidance and that will incorporate other
enforcement authorities.

PART 327

This Part prescribes the policies and
procedures to be followed by the Corps
in the conduct of public hearings. A
public hearing may become necessary
in the evaluation of an application for
a Department of the Army permit. The
Part restates the policles and proce-
dures that were prescribed in rescinded
33 CFR 209.133. .

PART 328

This Part prescribes the policies and
procedures used in the establishment of
harborlines pursuant to Section 11 of the
River and Harbor Actof 1899 (33 U.S.C.
404). As previously indicated, harbor-
lines are only used as guidance to the Dis-
trict Engineer concerning the impact
that & particular activity may have on
navigation. Activities occurring landward
of established harborlines must still have
permits under Sections 9 or 10 of the 1899
Act, and may also require permits under
Section 404 of the FWPCA and Section
103 of the Ocean Dumping Act. This part
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restates the policles and procedures ex-
pressed in rescinded 33 CFR 209.150.

PART 329

This Part corresponds to rescinded 33
CFR 209.260 and provides the adminis-
trative definition of the term “navigable
waters of the United States” as used
throughout Parts 320-325.

Two changes have been made to this
regulation. First, pursuant to the decision
of United States v. Stoeco Homes, Inc.,
498 F.2d 597, (3rd Cir., 1974), cert. den.; -
420 U.S. 927 (1975), we have included
artificial waters subject to tidal action
within our administrative definition of
navigable waters of the Unitéd States.
Second, we have delegated authority to
Divisfon Engineers fo make defermina-
tions of navigability. (Previously, this au-
thority existed with the Chief of Engi-
neers.) Accordingly, 33 CFR 209.120,
209.125, 209.131, 209.133, 209.150 and
209.260 are revoked and reserved and 33
CFR 320 through 329 are added as set
forth below.

Nore.~—~The Department of the Army has
determined that this document does not con~
fain a major proposal requiring preparation
of an Inflation Impact Statement under Ex-
ecutive Order 11821 and OMB Circular A-107.
(33 U.S.C. 401; 33 U.S.C. 403; 33 U.S.C. 1344;
33 U.S.C. 1413.)

Dated: July 13, 1977.

Drare WILSON,
Brigadier General, US4,
Deputy Director of Civil Works.
Chapter II of 33 CFR is amended as
follows:

PART 209—ADMINISTRATIVE
PROCEDURES

§§ 209.120, 209.125, 209.131, 209.133,
209.150, and 209.260 [Reservedl

1. The above sections are revoked and
reserved. . i

2. The following parts 320 through 32
are added: .

PART 320—GENERAL REGULATORY
se POLICIES o
c.

8201 Purpose and scope.
3202 Authorities to issue permits.
320.3 Related legislation.
3204 General policles for evaluating permit
applications.
AvTtHoORITY: 33 U.S.C. 401 et seq.; 33 US.C.
1344; 33 US.C. 1413. -

§320.1 Purpose and scopé.

(a) Types of activities regulated. This
regulation and the regulations that fol-
low (33 CFR 321-329) prescribe the stat-
utory authorities, and general and spe-
cial policies and procedures applicable to
the review of applications for Depart-
ment of the Army permits for various
types of activities that occur in waters of
the United States or the oceans. This
part identifies the various Federal stat-
utes that require Department of the .
Army permits before these activities can
be lawfully undertaken; the related
Federal legislation applicable to the re-
view of each activity that requires a
Department of the Army permit; and
the general policies that are applicable

.
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to the review of all activities that re-
quire Department of the Army permits.
Parts 321-324 address the various types
of activities that require Department of
the Army permits, including special

policies and procedures :applicable to
those activities, as follows:

(1) Dams or dikes in mavigable iva-
ters of the United States (Part 321);

(2) All other structures -or work in-
cluding excavation, dredging, and/or dis-
posal activities, in navigable waters -of
the United States (Part 322);

(3) All activities that alter or modify
the course, condition, location, or capac-
" ity of a navigable water .of the United
States (Part 322);

(4) Construction .of fixed structures
and artificial islands .on the outer con~
tinental shelf (Part 322) -

(56) All discharges -of dredged or fll
material into the waters of the Umted
States (Part 323); and -

(6) All actmtles involving the trans-
portation of dredged material for the
purpose of dumping it in ocean waters
(Part 324). f

(b) Forms of authorization. Depari- -

ment of the Army permits for the above
described activities are issued under

various forms of authorization. These in-
clude individual permits; letters of per-
mission that are issued following a re-~
view of an individual application for a
Department of the Army permit; general
permits that authorize the performance
of a category or categories of activities
in a specific geographical region after it
is determined that.these activities will
cause only & minimal individual and
cumulative adverse environmental im-
pact; and nationwide permits that au-
thorize the performance of certain speci-
fied activities throughout the Nation. The
nationwide permits are found in 33 CFR
322.4 and 323.4. If an activity is covered
by a general or nationwide permit, an ap-
plication for a Department of the Army
permit does not have to be made. In
such cases, a person must only comply
with the conditions contained in the gen-
eral or nationwide permit to satisfy the
requirements of law.

(¢) General instructions. The proce-
dures for processing all lefters of per-
mission, individual permits, and general
permits are contained in 33 CFR 325.
However, before reviewing those proce-
dures, a person desiring to perform any
activity that requires a Department of
the Army permit is advised to review
the general and special policies that
relate to the particular -activity as
outlined in this Part 320 and Parts
321 through 324. The terms “navi-
gable waters of the United States”
ond “waters of the United States” are
used frequently thiroughout these regu-
lations, and it is important that "the
reader understand the -difference from
the outset. - “Navigable waters of the
United States” are defined in 33 CFR
329, These are the ‘traditional waters
where permits are required for work or
structures pursuant ‘to sections 9 and 10
of the River and Harbor Act of 1899.
“Waters of the United States” are defined
in 33 CFR 323.2{a). These waters in-
clude more than navigable waters of the
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United States and are the waters where
permits are required for the discharge
of dredged or fill material pursuant to
section 404 of the Federal Water Pollu-
tion Control Act Amendments of 1972.

§320.2 Authorities to issne permits.

{a) Section 9 of the River and Harbor
Act approved March 3, 1899 (30 Staf.
1151; 33 USC 401) (hereinafter referred
to as Section 9) prohibits the construc-
tion of any dam or dike across any
navigable water of the United States in
the absence of Congressional consenf
and approval of the plans by the.Chief
of Engineers and ‘the Secretary of the
Army. Where the navigable portions of
the waterbody lie wholly within the

limits of a single State, the structure

may be built under authority of the legis-
lature of that State, if the location and
plans or any modification thereof, are
approved by the Chief of Engineers and
by the Secretary of the Army. The in-
strument of authorization is designated
a permit. Section 9 2also pertains to
bridges and causeways buf the authority
of the Secretary of the Army and Chief
of Engineers with respect to bridges and
causeways was transferred to the Secre-
tary of Transportation under the De-
partment of Transportation Act of
October 15, 1966 (80 Stak. 941, 49 USC
1155g (6) (A)). See also 33 CFR Part
321. A Department of the Army authori-
zation is required Ior fthe discharge of
dredged or fill material into waters of
the TUnited States .associated with
bridges and causeways pursuant to Sec-
tion 404 of the Federal Water Pollution
Conirol Act Amendments of 1972 (33
USC 1344). See CFR Part 323.

(b) Section 10 of the River and
Harbor Act approved March 3, 1899 (30
Stat. 1151; 33 USC 403) (hereinafter
referred fo as Section 10) prohibits the
unauthorized obstruction or alteration
of any navigable water of the United
States. The construction of any struc-
ture in or over any navigable water of
the United Sfates, the excavation from
or depositing of material in such waters,
or the accompli ent of any other
work affecting the course, location,
condition, or capacity of such waters is
unlawful unless the work has been
recommended by the Chief of Engineers
and authorized by the Secretary of the
Army. The instrument of suthorization
is designated a permitf, general permit,
or letter of permission. The authority of
the Secretary of the Army to prevent
obstructions to navigation in the navi-
gable waters of the Unifted States was
extended to artificial islends and fixed
structures located on the outer con-
tinental shelf by« Section 4(f) of the
Outer Continental Shelf Lands Act of
1953 (67 Stat. 463; 43 U.S.C. 1333(f)).
See also 33 CFR Part 322,

(c) Section 11 of the River and
Harbor Act approved Mazch 3, 1899 (30
Stat. 1151; 33 U.S.C. 404) guthorizes the
Secretary of the Army to establish harbor
lines channelward of which no piers,
wharves, bulkheads or other works may
be extended or deposits made without

approval of the Secretary of the Aymy.

By policy stated in 33 CFR 328, cffective
May 27, 1970, harbor lines are guide-
lines only for defining the ofishore limits
of structures and fills insofar as they
impact on navigation interests. Permits
for work shoreward of those lines must
be -obtained in accordance with Section
10 and, if applicable, Section 404.

(d) Section 13 of the River and Har-
bor Act approved March 3, 1899 (30 Stat.
1152; 33 U.S.C. 407) provides that the
Secretary of the' Army, whenever the
Chief of Engineers determines that an-
chorage and navigation will not be in-
jured thereby, may permif the discharge
of refuse into navigable waters. In the
absence of a permit, such discharge of
refuse is prohibited. While the prohibi-
tion of this section, known as the Refuse
Act, is still in effect, the permit authority
of the Secretary of the Army has been
superseded by the permit authority pro-
vided the Administrator, Environmental
Protection Agency, and the States under
Sections 402 and 405 of the TFederal
Water Pollution Control Act Amend-
ments of 1972 (PL 92-500, 86 Stat. 816,
33 U.S.C. 1342 and 1345). See 40 CFR
Parts 124 and 125.

(e) Section 14 of the River and Hax-
bor Act approved March 3, 1899 (30 Stat.
1152; 33 U.S.C. 408) provides that the
Secretary of the Army on the recommen-
dation of the Chief of Engineers may
grant permission for the temporary oc«
cupation or use of any sea wall, bull-
head, jetty, dike, levee, whaxf, pler, or
other work built by the United States.
This permission.will be granted by an
appropriate real estate instrument in
accordance with existing real estate reg-
ulations.

(€) Section 1 of the River and Harbor
Act of June 13, 1902 (32 Stat. 371; 33
U.S.C. 565) allows any persons or corpo-
rations desiring to improve any naviga-
ble river at their own expense and risk
.to do so upon the approval of the plans
and specifications by the Secrotary of
the Army and the Chief of Engineers. Im=
provements constructed under this au-
thority, which are primarily in Federal
project areas, remain subject to the con-
trol and supervision of the Secretary of
the Army and the-Chief of Engineers.

(g) Section 404 of the Federal Water
Pollution Control Act Amendments of
1972 (PL 92-500, 86 Stat. 816, 33 U.S.C.
1344) (hereinafter referred to as Section
404) authorizes the Secretary of the
Army, acting through the Chief of En-"’
gineers, to issue permits, after notice and
opportunity for public hearings, for the
discharge of dredged or fill materinl into
the waters of the United States at speel-
fied disposal sites. See 33 CFR 323. The
selection and use of disposal sites will be
in accordance with guidelines developed
by the Administrator of the Environ-
mental Protection Agency (EPA) in con-
junction with the Secretary of the Army,
published in 40 CFR Part 230. If these

guidelines prohibit the selection or use

of a disposal site, the Chief of Enginecers
may consider the economic impact on .
navigation of such- a prohibition in
reaching his decision, Furthermore, the
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Admmstrator can prohibit or restrict
the use of any defined area as a disposal
site whenever he determines, after notice
and opportunity for public hearings and
after consultation with the Secretary of
the Army, that the discharge of such ma-
terials into such areas will have an un-
acceptable adverse effect on municipal
water supplies, shellfish beds and fishery
areas, wildlife, or recreational areas.
(h) Section 103 of the Marine Pro-
tection, Research and Sancturaries Act
of 1972, as amended (PL 92-532, 86 Stat.
‘1052, 33 U.S.C. 1413) (hereinafter re-
ferred to as Section 103) authorizes the
Secretary of the Army, acting through
the Chief of Engineers, to issue permits,
after notice and opportunity for public
hearings, for the tiransportation of
dredged material for the purpose of
dumping it in ocean waters where it is
determined that the dumping will not
unreasonably degrade or endanger hu-
man health, welfare, or amenities, or
the marine environment, ecological sys-
tem, or economic potentialities. The
selection of disposal sites will be in
accordance with criteria, developed by
the Administrator of the EPA in con-
sultation with the Secretary of the
Army, published in 40 CFR Parts
220-229. However, similar to the EPA
Administrator’s limiting authority cited
in subparagraph (g), above, the Admin-
istrator cen prevent the issuance of a
permit under this guthority if he finds
that the dumping of the material will re-
sult in an unacceptable adverse impact
on municipal water supplies, shellfish
beds, wildlife, fisheries or recreational
areas. See also 33 CFR Part 324.

© §320.3 Related legislation.

(a) Section 401 of the Federal Water
Pollution Control Act Amendments of
1972 (PL 92-500; 86 Stat. 816, 33 U.S.C.
1341) requires any non-Federal appli-
cant for a Federal license or permit to
conduct any activity that may result in
a discharge of a pollutant into waters
of the United States to obtain a certifi-
cation from the State in which the
discharge originates or will originate, or,
if appropriate, from the interstate water
pollution control agency having jurisdic-
tlon over the affected waters at the
point where the discharge originates or
will originate, that the discharge will
comply with the applicable eflluent

JIlimitations and water quality standards.

A certification obtained for the construc-
tion of any facility must also pertain to
the subsequent operation of the facility.

(b) Section 307(c) of the Coastal Zone
Management Act of 1972, as amended
(PL: 94-370, 90 stat. 1013, 16 U.S.C.
1456(¢c)) requires Federal agencies con-
ducting activities, including development
projects, directly affecting a State'’s
coastal zone, to comply, to the maximum
extent practicable, with an approved
State coastal zone management program.
It also requires any non-Federal appli-
cant for a Federal license or permit to
conduct an activity affecting land or

" wwater uses in the State’s coastal zone ta

furnish o certification that the proposed
activity will comply with the State’s

' FEDERAL
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coastal zone management program.
Generally, no permit will be issued until
the State has concurred with the non-
Federal applicant’s certification. This
provision becomes effective upon ap-
proval by the Secretary of Commerce of
the State's coastal zone management
program. See also 15 CFR Part 930.

(¢) Section 302 of the Marine Protec-
tion, Research and Sanctuaries Act of
1972, as amended, (PL 92-532, 86 Stat.
1052, 16 U.S.C. 1432) authorizes the
Secretary of Commerce, after con-
sultation with other interested Federal
agencies and with the approval of the
President, to designate as marine sanc-
tuaries those areas of the ocean waters
or of the Great Lakes and their connect-
ing waters or of other coastal waters
which he determines necessary for the
purpose of preserving or restoring such
areas for their conservation, recreational,
ecological, or aesthetic values. After
designating such an area, the Secretary
of Commerce shall issue regulations to
control any activities within the area.
Activities in the sanctuary authorized
under other authorities are valid only if
the Secretary of Commerce certifies that
the activities are consistent with the
purposes of Title IIT of the Act and can
be carried out within the regulations for
the sanctuary.

(d) The National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321-4347) de-
clares the national policy to encourage a
productive and enjoyable harmony be-
tween man and his environment. Sec-
tion 102 of that Act directs that “to the
fullest extent possible: (1) The policies,
and public laws of the
United States shall be interpreted and
administered in accordance with the
policies set forth in this Act, and (2) all
agencies of the Federal Government
shall * * * jnsure that presently un-
quantified environmental amenities and
values may be given appropriate con-
sideration in decision making along with
economic and technical considerations
= * &Y See also 33 CFR Part 325 and 33
CFR 209.410.

(e) The Fish and Wildlife Act of 1956
(16 U.S.C. 742a, et seq.), the Migratory
Marine Game-Fish Act (16 U.S.C. 760¢c~
760g) and the Fish and Wildlife Coordi-
nation Act (16 U.S.C. 661-666¢c) and
other acts express the concern of Con-
gress with the quality of the aquatic en-
vironment as it affects the conservation,
improvement and enjoyment of fish and
wildlife resources. Reorganization Plan
No. 4 of 1970 transferred certain func-
tions, including certain fish and wildlife-
water resources coordination responsi-
bilities, from the Secretary of the Inte-
rior to the Secretary of Commerce,
Under the Fish and wWildlife Coordina-
tion Act and Reorganization Plan No. 4,
any Federal agency that proposes to con-
trol or modify any body of water must
first consult with the United States Fish
and Wildlife Service, the National AMa-
rine Fisherles Service, as appropriate,

-and with the head of the appropriate

State agency exercising administration
over the wildlife resources of the affected
State.
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(f) The Federal Power Act of 1920 (41
Stat. 1063; 16 U.S.C. 791a ef seq), as
amended, authorizes the Federal Power
Commission (FPC) to issue licenses for
the construction, operation and mainte-
nance of dams, water conduits, reser-
voirs, power houses, transmission* lines,
and other physical structures of a power
project. However, where such structures
will afiect the navigable capacity of any
navigable waters of the United States (as
defined in 16 U.S.C. 736), the plans for
the dam or other physical structures af-
fecting navigation must be approved by
the Chief of Engineers and the Secretary
of the Army. In such cases, the interests
of pavigation should normally ke pro-
tected by a recommendation to the FPC
for the inclusion of appropriate provi-
sions in the FPC license rather than the
Issuance of a separate Department of the
Army permit under 33 U.S.C. 401 ef seq.
As to any other activities in navigable
waters not constituting construction, op-
eration and maintenance of physical
structures licensed by the FPC under
the Federal Power Act of 1920, as
amended, the provisions of 33 U.S.C. 401
et seq. remain fully applicable. In all
cases involving the discharge of dredged
or fill material into waters of the Unifed
States or the transportation of dredged
material for the purpose of dumping in
ocean waters, Section 404 or Section 103
will be applicable.

(g) The National Historic Preserva~
tion Act of 1966 (80 Stat. 915, 16 U.S.C.
470) created the Advisory Council on
Historlc Preservation to advise the Presi-
dent and Congress on matters involving
historic preservation. In performing its
function the Council is authorized to re-
view and comment upon activities H-~
censed by the Pederal Government which
will have an effect upon properties listed
in the National Register of Historic
Places, or eligible for lsting. The con-
cern of Congress for the preservation of
significant historical sites is also ex-
pressed in the Preservation of Historical
and Archeological Data Act of 1974 (16
UB.C. 469 et seq.), which amends the
Act of June 27, 1960. By this Act, when-
ever a Federal construction project or
Federally licensed project, activity or
program alters any terrain such that sig-
nificant historical or acheological data
is threatened, the Secretary of the Inte-
rior may take action necessary to recover
and preserve the data prlor to the com-
mencement of the project. See also 33
CFR Part 305.

(h) The Interstate Land Sales Full
Disclosure Act (15 USC 1701 et seq.)
prohibits any developer or agent from
selling or leasing any lof in a subdivision
(as defined in 15 USC 1701(3)) unless
the purchaser is furnished in advance a.
printed property report containing in-
formation which the Secretary of Hous-
ing and Urban Development may, by
rules or regulations, require for the pro-
tection of purchasers. In the event the
lot in question is part of a project that
requires Department of the Army au-
thorization, the Property Report is re-
quired by Housing and Urban Develop-
ment regulation to state whether or not
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a permit has been applied for, issued, or (1) Section 7(a) of the Wild and Sce-
denied by the Corps of Engineers for the nic Rivers Act (82 Stat. 906, 16 U.S.C.
development under Section 10 or Section 1278 et seq.) provides that no depart-
404, The Property Report is also required ment or agency of the United States shall
to state whether or not any enforcement assist by loan, grant, license, or other-
action has been taken as a consequence ywise in the construction of any water re-
of non-application for or denial of such sources project that would have a direct
permit. and adverse effect on the values for
(1) The Endangered Species Act of which such river was established, as de-
1973 (16 U.S.C. 1531 et seq.) declares the termined by the Secretary charged with
intention of the Congress to conserve its administration. No department or
threatened and endangered species and agency of the United States shall rec-
" the ecosystems on which those species ommend authorizing of any water re-
depend, The Act provides that Federal sources project that would have a direct
agencies must utilize their authorities in and adverse effect on the values for
furtherance of its purposes by carrying which such river was established, as de-
out programs for the conservation of. termined by the Secretary charged with
endangered or.threatened species, and ‘its administration, or request appropri-
by taking such action necessary to insure ations to begin construction of any such
that any action authorized by that project, whether heretofore or hereafter

Agency will not jeopardize the continued authorized, without advising the Sec-.

existence of such endangered or threat- -retary of the Interior or the Secretary
. ened species or result in the destruction of Agriculture, as the case may be, in
or modification of habitat of such species writing of its intention so to do at least
which is determined by the Secretaries sixty days in advance, and without spe-
of Interior or Commerce, as appropriate, cifically reporting to the Congress in
to be critical. See also 50 CFR Part 17. writing at the time it makes its recom-
(i) The Deepwater Port Act of 1974 mendation or request in what respect
(33 U.S.C. 1501 et seq.) prohibits the construction of such project would be in
ownership, construction, or operation of confiict with the purposes of this Act and
a deepwater port beyond the territorial would affect the component and the
. seas without a license issued by the Sec- values to be protected by it under this
retary of Transportation. The Sécretary Act.
of Transportation may issue such a li- (m) Section 6(f) of the Land and
cense to an applicant if he determines, Water Conservation Fund Act of 1965
among other things, that the construc- (78 Stat. 897, 16-USC 460 I-4, et seq.)
tion and operation of the deepwater port provides that no property acquired or
is in the national interest and consist- developed with assistance from the Land
ent with national security and other na- and Water. Conservation Fund shall,
tional policy goals and objectives., An without the approval of the Secretary of
application for a deepwater port license the Interior, be converfed to other than
constitutes an application for all Fed- public outdoor recreation uses. The Sec-
eral authorizations required for the own- retary shall approve such conversion
ership, construction, and operation of a only if he finds it to be in accord with
deepwater port, including applications the then existing comprehensive state-
for Section 10, Section 404 and Section wide outdoor recreation plan and only
103 permits which must also be issued upon such conditions a2s he deems nec-
by the Department of the Army pursu- essary to assure the substitution of other
ant to the authorities listed in § 320.2. recreation properties of at least equal
The Secretary of Transportation must fair markét value and of reasonably
obtain the views and recommendations equivalent usefulness and location.
of all Federal agencies having jurisdic- - s e .
ton over any aspect of the deepwater -° 3201;%rm(i;te';‘l’)‘;‘llic£31;;;§.f°r evaluating
port construction and operation prior to X A
. issuing a license. \ The following policies shall be ap-
(k) The Marine Mammal Protection Plicable to the review of all applications
Act of 1972 (16 U.S.C. 1361 et seq.) ex- ior Department of the Army permits.
presses the intent of Congress that ma- Additional bolicies speclﬁqal]y applica-
rine mammals be protected and encour- b_le to certain types of activities are iden-
aged to develop in order to maintain the tified in Parts 321-324 of this chapter.
health and stability of the marine eco- (&) Public inferest review. (1) The de-
system. The Act imposes a perpetual Ccision whether to issue a permit will be
moratorium on the harassment, hunting, Pased on an evaluation of the probable

turing, or killing of marine mammals impact of the proposed activity and its
ool o the Importation of maine mae®  intended use on the public interest. Eval-

mals and marine mammal products with- uation of the probable impact which the
out a permit from either the Secretary Proposed activity may have on the pub-
of the Interior or the Secretary of Com- 1 interest requires a careful weighing of
merce, depending upon the species of 21 those factors which become relevant
marine mammal involved. Such permits 1R each particular case. The benefit
may be issued only for purposes of sci~- Wiich reasonably may be expected to ac~

. ;¢ crue from the proposal must be bal-
:ﬂg’%‘mgﬁ%ﬁ%ﬂg&iﬁ’ 1:?11%; (}.ﬁg lggulf anced against its reasonably foreseeable
cles of the Act. The appropriate Secre- detriments. The decision whether to au-

tary is also empowered in certain re- thorize a proposal, and if so, the con-
stricted circumstances to waive the re- diftions under which it will be allowed to

quirements of the Act. gceur, are therefore determined by the

d e

outcome of the general balancing proc-
ess (e.g., see 33 CFR 209.400, Guidelines
for Assessment of Econdmic, Social and
Environmental Effects of Clvil Works
Projects). That decision should reflect
the national concern for both protection
and utilization of important resources.
All factors which may be relevant to the
proposal must be considered; among
those are conservation, economics, aes-
thetics, general environmental concerns,
historic values, fish and wildlife values,
flood damage prevention, land use, navi«
gation, recreation. water supply, water
quality, energy needs, safety, food pro-
duction, and, in general, the needs and
welfare of .the people. No. permit will
be granted unless its issuance is found
to be in the public interest.

(2) The following general critorin will
be considered in the evaluation of every
application:

(1) the relative extent of the public
and private need for the proposed struc«
ture or work;

(i) the desirability of using approprl-
ate alternative locations and methods to
accomplish the objective of the proposed
structure or work;

(i) the extent and permanence of tho
beneficial“ and/or detrimental effects
which the proposed structure or work
may have on the public and private uses
to which the area is suited; and

(iv) the probable impact of each pro-
posal in relation to the cumulative effect
created by other existing and anticipated
structures or work in the general area.

(b) Effect on wetlands. (1) Wetlands
are vital areas that constitute a produc~
tive and valuable public resource, theo
unnecessary alteration or destruction of
which should be discouraged as contrary
to the public interest. ‘

- (2) Wetlands considered to perform
functions important fo the public inter«
est include:

(1) Wetlands which serve important
natural biological functions, including
food chain production, general habitat,
and nesting, spawning, rearing and rest«
ing sites for aquatic or land speoies;

(i) Wetlands set aside for study of
the aquatic environment or as sanctu-
aries or refuges;

(ili) Wetlands the destruction or al«
teration of which would affect detri-
mentally natural drainage characterig-
tics, sedimentation patterns, salinity dis-
tribution, flushing characteristics, cur-

-rent patterns, or other environmental

ch’aracteristics;

(iv) Wetlands which are significant in
shielding other areas from wave action,
erosion, or storm damage. Such wetlands
are often associated with barrier beaches,
islands, reefs and bars; »

(v) Wetlands which serve as valuable
storage areas for storm and flood wators;

(vi) Wetlands which are prime natural
recharge areas. Prime recharge areas are
locations where surface and ground
water are directly interconnected; and

(vil) Wetlands through natural wator
filtration processes serve to purify water.

(3) Although a particular alteration of
wetlands may constitute a minor chango,

FEDERAL REGISTER, VOL. 42, NO. 138—TUESDAY, JULY 19, 1977



the cumulative effect of numerous such
piecemeal changes often results in a
major impairment of the wetland re-
sources. Thus, the particular wetland site
for which an application is made will be
evaluated with the recognition that it is

. part of a complete and interrelated wet-

land area. In addition, the District Engi-
neer may undertake reviews of particular
wetland areas in consultation with the
appropriate Regional Director of the
Fish and Wildlife Service, the Regional
Director of the National Marine Fisheries
Service of the National Oceanic and At-
-mospheric Administration, the Regional
Administrator of the Environmental Pro-

° tection .Agency, the local representative

of ‘the Soil Conservation Service of the
Department. of Agriculture, and the head
of the appropriate State agency to assess
the cumulative effect of activities in such

©oareas. |

(4) No permit w.ﬂl be granted to work
in weitlands identified as important by

. subparagraph (2),.above, unless the Dis-

- trict Engineer concludes, on the basis of
. the analysis. required in paragraph (a),

above, that the benefits of the proposed
alteration outweigh the damage to the
wetlands resource and the proposed al-
teration is necessary to realize those ben-
efits. In evaluating whether a particular
alteration is necessary, the District Engi~
neer shall consider whether the proposed
activity is primarily dependent on being
located in, or in close proximity to the
aquatic environment and whether feasi-~
ble alternative sites are available. The
applicant must provide sufficient infor-~
mation on the need to locate the proposed
activity in the wetland and must provide
-data on the basis ‘of which the availabil-
ity. of feasible alternative sites can be
evaluated. -
- (3) Tn addition to the policies ex~
pressed in this subpart the Congressional
policy expressed in the Estuary Protec-

" tion Act, PL: 90454, and State regulatory

laws or programs for classification and
protection of wetlands will be given great
weight. -

() Fish and wzldlzfe. In accordance
with the Fish and Wildlife Coordination
"Act (§320.3(e) above) Corps of Engi-~
neers officials will consult with the Re-
gional Director, U.S. Fish and Wildlife
Service, the Regional Director, National
Marine Figheries Service, and the head
of the agency responsible for fish' and
wildlife for the State in which the work
is to be performed, with a view to the

- conservation of wildlife resources by pre-

-vention of their.direct and indirect loss
and damage due %o the activity proposed
in. a permit apphcatlon. They will give
great wéight to these views on fish and

“wildlife considerations in evaluating the
application. The applicant will be urged
to modify his proposal to eliminate or
mitigate any damage to such resources,
and in-appropriate cases the permit may
be conditioned to accomplish this pur-
pose.

(d) Water quality. Applications for
permits for activities which may affect
the qualify of a water of the United

_ States will be evaluated for compliance
with applicable efiluent limitations, water
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quality standards, and management
practices during the construction, opera-
tion, and maintenance of the proposed
activity. Certification of compliance with
applicable efluent limitations and water
quality standards required under pro-
visions of Section 401 of the Federal
Water Pollution Control Act will be con-
sidered conclusive with respect to water
quality considerations unless the Re-

gional Administrator, Environmental
Protection Agency (EPA), advises of
other water quality aspects to be taken
into consideration. Any permit issued
may bhe conditioned to implement water
quality protection measures.

(e) Historic, scenic, and recreational
values. (1) Applications for permits cov-
ered by this regulation may involve areas
which possess recognized historle, cul-
tural, scenic, conservation, recreational
or similar values. Full evaluation of the

general public interest requires that due-

consideration be given to the effect which
the proposed structure or activity may
have on the enhancement, preservation,
or development of such values, Recogui-
tion of those values is often reflected by
State, regional, or local Jand use classi-
fications, or by similar Federal controls
or policies. In both cases, action on per-
mit applications should, insofar as possi-
ble, be consistent with, and avold adverse
effect on, the values or purposes for
which those classifications, controls, or

“policies were established.

(2) Specific application of the policy
in subparagraph (1) above, applies to:

1) Rivers named in Section 3 of the
Wild and Scenic Rivers Act (82 Stat. 906,
16 U.S.C. 1273 et seq.); those proposed
for inclusion as provided by Sections 4
dnd 5 of the Act, or by later legislation;
and wild, scenic, and recreational rivers
established by State and local entities;

(ii) Historic, cultural, or archeological
sites or practices as provided in the Na-
tional Historic Preservation Act of 1966
(83 Stat. 852, 42 U.S.C. 4321 et seq.) (see
also Executive Order 11593, May 13, 1971,
and Statutes there cited). Particular at-
tention should be directed toward any
district, site, bullding, structure, or oh-
ject listed or eligible forlisting in the Na-
tional Register of Historic Places;

(iii) Sites included in or determined
eligible for listing in the National Reg-
istry of Natural Landmarks which are
published periodically in the ¥Eeperarn
REGISTER;

(iv) Sites acquired or developed with
the assistance of the Land and Water
Conservation Fund (78 Stat. 897, 16
U.S.C. 460, 1-4, et seq.) or the Recrea-
tional Demonstrations Projects Act of

1942 (PL 77-594, 56 Stat. 326) and other

public parks and recreation areas; and
(v) Any other areas named in Acts of
Congress or Presidential Proclamations

_as National Rivers, National Wilderness

Areas, National Seashores, National Rec-
reation Areas, National Lakeshores, Na-
tional Parks, National Monuments, and
such areas as may he established under
Federal Iaw for similar and related pur-
poses, such as estuarine and marine
sanctuaries.
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() Effect on limits of the territorial
séa. Structures or work affecting coastal
waters may modify the coast line or base
line from which the three mile belf is
measured for purposes of the Submerged
Lands Act and International Law. Gen~
erally, the coast line or base line is the
line of ordinary low water on the main-
land; however, there are exceptions
where there are islands or lowtide eleva~
tions offshore. (The Submerged Lands
Act, 67 Stat. 29, US. Code Section
1301(c).and Unifed States vs. California,
381 U.S. 139 €(1965), 382 U.S. 448 (1965) )
Al applications for structures or work
affecting coastal waters will therefore be
reviewed specifically to defermine wheth-
er the coast line or base Iine might be
altered. If it is determined that such a
change might occur, coordination with
the Attorney General and the Solicitor
of the Department of the Interior is re-
quired before final action is faken. The
District Engineer will submif a deserip-
tion of the proposed work and a copy of
the plans to the Solicitor, Department
of the Interior, Washington, D.C. 20240,
and request his comiments concerning the
effects of the proposed work on the cuter
continental rights of the Unifed States.
These comments will be included in the
file of the applcation. After completion
of standard processing procedures, the
file will be forwarded to the Chief of
Engineers. The decision on the applica-
tion will be made by the Secretary of
the Army after coordination with the
Attorney General.

(x) Interference with adiacent prop-
erties or water resaurce projects. Author-
ization of work or structures by the De-
partment of the Army daes not convey
& property right, nor authorize any in-
Jury to property or invasion of other
rights.

(1) Because a landowner has the gen-
eral right to protect his property from
erosion, applications to erect protective
structures will usually receive favorable
consideration. However, if the protec-
tive structure may cause damage to the
property of others, the District Engineer
will so advise the applicant and inform
him of possible alternative methods of
protecting his property. Such advice will
be given in terms of general guidance
only so as nof to compete with private
engineering firms nor require undue use
of government resources. A significant
probabllity of resulting damage to near-
by properties can be a basis for denial
of an application.

(2) A landowmer’s general right of ac-
cess to navigable waters of the United
States Is subject to the similar rights
of access held by nearby landowners and
to the general public’s right of naviza-
Hon on the water surface. Propeosals
which create undue interference with
access to, or use of, navigable waters
will generally not receive favorable con-
sideration.

(3) Where it is found that the work
for which a permit is desired is in navi-
gable waters of the United Stafes (see
33 CFR Part 328) and may interfere
with an authorized Federal project, the
applicant should be apprised in writing
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of the fact and of the possibility that
a Federal project which may be con-
structed in the vicinity of the proposed
work might necessitate its removal or
reconstruction. The applicant should also
be informed that the United States will
in no casé be liable for any damage or
injury to the structiures or work author-
ized by Sections 9 or 10 of the River and
Harbor Act of 1899 (see 33 CFR Parts
321 and, 322) which may be caused by
or result from future operations under-
taken by the Government for the con-
servation or improvement of navigation,
or for other purposes, and no claims or
'Iright to compensation will acerue from
any such damage. .

(4) Proposed activities which are in
the area of a Federal project which ex-
ists or is under construction will be eval-
uated to insure that they are compatible

~ with the purposes of the project.

(h) Activities affecting coastal zones.
Applications for Department of the
Army permits for activities affecting the
coastal zones of those States having a
coastal zone management program ap-
proved by the Secretary of Commerce
will be evaluated with respect-to compli-
ance with that program. No permit will
be issued to a non-Federal applicant un-
til. certification has been provided that
the proposed activity complies with the
coastal zone management program and
the appropriate State agency has con-
curred with the certification or has
waived its right to do so. However, a
permit may be issued to a non-Federal
applicant if the Secretary of Commerce,
on his own initiative or upon appeal by
the applicant, finds that the proposed
activity is consistent with the objectives
of the Coastal Zone Management Act of
1972 or is otherwise necessary in the
interest of national security. Federal
agency applicants for Department of the
Army permits are responsible for com-
plying with the Coastal Zone Manage-
ment Act’s directives for assuring that
their activities directly affecting the
coastal zone are consistent, to the maxi-
mum extent practicable, with approved
State coastal zone management pro-
grams.

(i) Activities in marine sanctuaries.
Applications for Department of the
Army authorization for activities in a
marine sanctuary established by the Sec-
retary of Commerce under authority of
Section 302 of the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended, will be evaluated for impact
on the marine sanctuary. No permit will
be issued until the applicant provides a
certification from the Secretary of Com-~
merce that the proposed, activity is con-
sistent with the purposes of Title III of
the Marine Protection, Research and
Sanctuaries Act of 1972, as amended, and
can be carried out within the regulations
promulgated by the Secretary of Com-
merce to control activities. within the
marine sanctuary. Authorizations so is-
sued will contain such special conditions
as may be required by the Secretary of
Commerce in connection with his certifi-
cation. .

(j) Other Federal, state, or local re-
quirements. (1) Processing of an appli-
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cation for-a Depsartment of the Army
permit normally will proceed concur-
rently with the-processing of other re-
quired Federal, ‘State, and/or Ilocal
authorizations or certification. Where
the required Federal State and/or local
certification and/or authorization has
been denied, the application for a De-
partment of the Army permit will be de-
nied without prejudice to the right of the
applicant to reinstate processing of his
application if subsequent approval is re-
ceived from the appropriate Federal,
State and/or local agency. Even if official
certification and/or authorization is not
required by State or Federal law, but a
State, regional, or local agency having
Jjurisdiction or interest over the particu-
lar activity comments on the application,
due consideration shall be given to those
official views as a reflection of local fac-
tors of the public interest.

{(2) Where officially adopted State, re-
gional, or local land-use classifications,
determinations, or nolicies are applicable
to the land or water areas under con-
sideration, they shall be presumed to
reflect local factors of the public interest
and shall be considered in addition with
the other national factors of the public
interest identified in § 320.4(a).

(3) A proposed activity may result in
conflicting comments from several agen-
cies within the same State. While many
States have designated a single State
agency or individual to provide a single
and coordinated State position regarding
pending permit applications, where a
State has not so designated a single
source, District Engineers will elicit from
the Governor an expression of his views
and desires concerning the application
or, in the alternative, an expression from
the Governor as to which State agency
represents the official State position in
this particular case.

- (4) In the absence of overriding na-
tional factors of the public interest that
may be revealed during the processing
of the permit application, a permit will
generally be issued following receipt of a
favorable State determination provided
the concerns, policies, goals, and re-
quirements as expressed in 33 CFR Payls
320-324, and the following statutes have
been followed and considered: The Na-
tional Environmental Policy -Act; the
Fish and Wildlife Coordination Act; the
Historical and Archaeological Preserva.-
tion Act; the National Historic Preserva-
tion Act; the Endangered Species Act;
the Coastal Zone Management Act; the
Marine Protection, Research and Sanc-
tuaries Act of 1972, as amended; and the
Federal Water Pollution Control Act (see
§ 320.3, above).

(5) If the responsible Federal, State,
and/or local agency fails to take defini-
tive action to grant or deny required
authorizations or to furnish commnients as

. provided in subparagraph (3) above,

within three months of the issuance of
the public notice, the District Engineer
shall process the application to a con-
clusion.

(6) Permits will not be issued where
certification or authorization of the pro-
posed work is required by Federal, State

and/or local law and that certification
or authorization has been denied.

7y The District Engineer may, in
those States with ongoing permit pro-
grams for activities regulated by Depart-
ment of the Army permits, enter into an
agreement with the States to jointly
process and evaluate Department of the
Army and State permit applications. This
may include the issuance of joint public
notices; the conduct of joint public heatr-
ings, if held; and the joint review and
analysis of information and comments
developed in response to the public no-
tice, public hearing, the environmental
assessment and the environmental im-
pact statement (if necessary), the Flsh
and Wildlife Coordination Act, the His=
torical and Archaeological Preservation
Act, the National Historic Pregervation
Act, the Endangered Specles Act, the
Coastal Zone Management Act, the Ma«
rine Protection, Research and Sanctu-
aries Act of 1972, as amended, and the
Federal Water Pollution Control Act. In
such cases, applications for Department
of the Army perm%%s/may be processed
concurrently with the processing of the
State permit to an independent conelu-
sion and decision by the District Engi«
neer and appropriate State agency.

(k) Safety of impoundment structures.
Unless an adequate inspection program
is required by another Federal licensing
agency or will be performed by anothex
Federal agency, the District Enginecer
will condition permits for impoundment
structures to require that the permittee
operate and maintain the structure prop-
erly to insure public safety. The District
Engineer may condition such permits to
require periodic inspections and to indi«
cate that failure to accomplish actions to
assure the public safety will be consid«
ered cause to revoke the permit.

(1) Floodplains. Executive Order 11988,
dated May 24, 1977, requires each Federal
agency, in its conduct of Federal pro«
grams that affect land use including the
regulation of water resources, to take
action to reduce the risk of flood loss;
to minimize the impact of floods on hu~
man safety, health and welfare; and to
restore and preserve the natural and
beneficial values served by floodplains,
In evaluating whether activities located
in a floodplain that require Department
of the Army permits are in the public in-
terest, available alternatives to avoid
adverse effects from and incompatible
development in floodplains shall be con-
sidered.

PART 321—PERMITS FOR DAMS AND
DIKES IN NAVIGABLE WATERS OF THE
UNITED STATES

Sec.

821.1 General.

321.2 Definitions. s

321.3 Special policies and procedures.

AvuTHoRITY: 33 U.S.C. 401.
§ 321.1. General.

This regulation prescribes, in addition
to the general policies of 33 CFR 320.4 -
and procedures of 33 CFR Part 325, those
special policies, practices, and proce«
dures to be followed by the Corps of En«
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gineers in connection with the review of
applications for Department of Army

permits to authorize the construction of -

a- dike or dam in a navigable water of
the United States pursuant to Section
9 of the River and Harbor Act of 1899
(33 U.S.C. 401). See 33 CFR 320.2(a).
Dams and dikes in navigable waters of
the United States _also require Depart-
ment of the Army permits under Sec-
tion 404 of the Federal Water Pollution
Control-Act Amendments of 1972 (33
. U.S.C, 1344). Applicants Tor Department
of the Army permits under this Part
should also refer to 33 CFR Part 323 to

satisfy the requirements of Section 404._

§ 321.2 Deﬁmhons.

For the purpose of this regulation, the
following terms are defined: -

(a) The term “navigable waters of the
United States” means those waters of
the United States that are subject fo the
ebb and flow of the tide shoreward to
the mean high water mark (mean higher
high water mark on the Pacific coast),
and/or - are presently used, or have
- been-used in the past, or may be suscep-
- tible fo use to transport interstate or
foreign commerce. See 33 CFR Part 329
for a more complete definition of this
term. -
(b) The term- “dam” means an im-
poundment structure that completely
spans & navigable water of the United
States and that may obstruct interstate
waterborne commerce. )

(c) The term ‘“dike” means an em-

“bankment, low dividing wall, or other
protective barrier that completely spans
& navigable water of the United States
and that may obstruct interstate water-
borne commerce.

§ 21.3 Special policics and procedures.

The following additional special poli-
cies and procedures shall he applicable to
the evaluation of permit applications
under this regulation:

. (a) The Secretary of the Army will
decide whether Deparitment of the Army
guthorization for a dam or dike in &
navigable water of the United States
will be issued, since this authority has
not been delegated to the Chief of Engi-
neers. The conditions to be imposed in
any instrument of authorization will be
recommended by the District ‘Engineer
when he forwards his report to the Sec-
retary of the Army, through the Chief of
Engineers, pursuant to 33 CFR 325.11.
- (b) A Department of the Army. appli-
cation under Section 9 will not be proc-
“essed. until the approval of the United
States Congress has been obtained if the
navigable water of the United States is
an interstate waterbody, or until the ap-
proval of the appropriate State legisla-
- ture has been obtained if the navigable
-water of the United States issolely with-

in the’ boundanes _of one State.

PART 322—PERMITS FOR‘ STRUCTURES .

- OR WORK IN OR AFFECTING NAVIGA-
BLE WATERS OF THE UNITED STATES
Sec, N o
822.1 General.

322.2. Definitions.
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Sec.

322,.3 Activities requiring permits.

322.4 Structures and work permitted by
this regulation.

322.5 Specinl pollicles and procedures.

Appendix A—U.S. Coast Guard/Chief of En-
gineers Miemorandum of Agreement.

Appendix B.—Delegation of Authority.

AvTgoRrrry: 33 U.S. 403,
§322,1 General.

This regulation prescribes, in addition
to the general policies of 33 CFR 3204
and procedures of 33 CFR Part 325 those
special policies, practices and procedures
to be followed by the Corps of Engineers
in connection with the review of applica-
tions for Department of Army permits
to authorize structures or work in or
affecting navigable waters of the United
States pursuant to Section 10 of the
River and Harbhor Act of 1898 (33 U.S.C.
403) (hereinafter referred to as Section
10). See 33 CFR 320.2(b). Certain struc~
tures or work in or affecting navigable
waters of the United States are also regu-
lated under other authorities of the De-
partment of the Army. These include
discharges of dredged or fill materidl
into waters of the United States, includ-~
ing the territorial seas, pursuant to Sec-
tion 404 of the Federal Water Pollution
Control Act Amendments of 1872 (33
U.S.C. 1344; see 33 CFR Part 323) and the
transportation of dreged material by ves-
sel for purposes of dumping in ocean
waters, including the territorial seas,
pursuant to Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.S5.C. 1413;
see 33 CFR Part 324). A Department of
the Army permit will also be required
under these additional authorities if they
are applicable to structures or work in or
affecting navigable waters of the United
States. Applicants for Department of the
Army permits under this part should
refer to the other cited authorities and
implementing regulations for these ad-
ditional permit requirements to deter-
mine whether they also are applicable to
their proposed activities.

§322.2 Definitions.

For the purpose of this%egulation, the
following terms are defined:
- (a) The term “navigable waters of the
United States” means those waters of the
United States that are subject to the ebb
and flow of the tide shoreward to the
mean high water mark (mean higher
high water mark on the Pacific coast),
and/or are presently used, or have been
used in the past, or may be susceptible to
use to transport interstate or foreign
commerce. See 33 CFR Part 329 for a
more complete definition of this term.

(b) The term “structure” shall include,
without limitation, any pler, wharf, dol-
phin, weir, boom, breakwater, bulkhead,

‘revetment, Jjetty, permanent mooring

structure, power trahsmission lines, per-
manently moored floating vessels, piling,
aids to navigation, or any other perma-
nent or semi-permanent obstacle or
obstruction.

(¢) The term “work” shall include,
without limitation, any dredging or dis-
posal of dredged material, excavation,

.
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filling, or other modification of a navi-
gable water of the United States.

(d The term “letfer of permission”
means an individual permit issued in
accordance with the abbreviated proce-
dures of 33 CFR 325.5(b).

() The term “individual permit”
means a Department of the Army au-
thorization that is issued following a
case-by-case evaluation of a speecific
structure or work in accordance with the
procedures of this regulation and 33 CFR
Part 325 and a determination that the
proposed structure or work is in the pub-
lic interest pursuant to 33 CFR Part 320.

(f) The term “general permit” means
a Department of the Army authorization
that Is issued for a cafegory or categories
of structures or work in a specified region
of the country, when those structures or
work are substantially similar in nature
and cause only minimal individual and
cumulative adverse environmental im-
pact. A general permit Is issued following
an evaluation of the proposed category
of activities that it will authorize in ac-
cordance with the procedures of this
regulation (322.5¢b)), 33 CFR Part 325,
and a determination that the proposed
discharges will be in the public interest
pursuant to 33 CFR Part 320.

(g) The term “nationwide permit”
means a Department of the Army au-
thorization that has been issued by this
regulation jn §3224 to permit certain

—~

structures or work in or affecting naviga- -

ble waters of the United States through-
out the Nation.

§322.3 Adctivities requiring permits.

(a) General. Department of the Army
permits are required under Section 10 for
all structures or work in or affecting
navigable waters of the United States
except for bridges and causeways (see
Appendix A) and sfructures or work
licensed under the Federal Power Act of
1920. Activities that-were commenced or
completed shoreward of established Fed-
eral harbor lines before May 27, 1970 (see
33 CFR "Part 328) also do nof require
Section 10 permits; however, if those
activitles involve the discharge of
dredged or fill material into waters of the
United States after October 18, 1972, a
Section 404 permit is required (see 33
CFR Part 323).

(1) Structures or work are in the navi-
gable waters of the United States if they
are within limits defined in 33 CFR Part
329. Structures or work outside these
Iimits are subject to the provisions of law
cited in paragraph (a) above, if these
structures or work affect the course, lo-
cation, or condition of the waterbody in
such a manner as to ir-pact on the navi-
gable capacity of the waterbody: For
purposes of a Section 10 permit, a tunnel
or other structure under or over a navi-
gable water of the United States is con-
sidered to have an impact on the namga-
ble capacity of the waterbody.

(2) Pursuant to Section 154 of the
Water Resource Development Act of 1976
(PL 94-587), Department of the Army
permits will not be required under Sec-
tion 10 to construct wharves and piers in
any waterbody, located entirely within
one State, that is a navigable water of
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the United Stafes solely on the basis of
its historical use to transport interstate
commerce. Section 154 applies only to the
construction of a single pier or wharf and
not to marinas. Furthermore, Section 154
is not applicable to any pier or whart
that would cause an unacoceptable impact
on navigation. - .

(h) Outer continental shelf. Depart-
ment of the Army permits will also be
required for the construction of artificial
islands and fixed structures on the outer
continental shelf pursuant to Section
4(f) of the Outer Continental Shelf
Lands Act (see 33 CFR 320.2(b)).

(¢) Activities of Federal agencies. Ex-
ceph as specifically provided in this sub-
paragraph, activities of the type de-
seribéd in (a) and (b), above, done by
or on behalf of any Federal agency, other
than any work or structures in or affect-
ing navigable waters of the United States
that are part of the Civil Works activities
of the Corps of Engineers, are subject to
the authorization procedures of this
regulation. Agreement for construction
or engineering services performed for
other agencies by the Corps of Engineers
does not constitute authorization under
this regulation. Division and District En-
gineers will therefore advise Federal
agencies accordingly, and cooperate to
the fullest extent in expediting the proc-
essing of their applications.

(1) Congress has delegated to the See-
retary of the Army and the Chief of
Engineers in- Section 10 the duty to au-
thorize or prohibit certain work or struc-
tures in navigable waters of the United
States. The general legislation by which
Federal agencies are empowered to act
generally is not considered to be sufficient
authorization by Congress to satisfy the
purposes of Section 10. If an agency as-
serts that it has Congressional authoriza-
tlon meeting the test of Section 10 or
would otherwise be exempt from the pro-
visions of Section 10, the legislative his-
tory and/or provisions of the Act should
clearly demonstrate that Congress was
approving the exact location and plans
from which Congress could have con-
sidered the effect on navigable waters of
the United States or that Congress in-
tended to exempt that agency from the
requirements of Section 10. Very often
such legislation reserves final approval-
of plans or construction for the Chief
of Engineers. In such cases evaluation
and authorization under this regulation
are limited by the intent of the statutory
language involved. :

{2) The policy provisions set out in 33
CFR 320.4(j) relating to State or local
certifications and/or authorizations, do
not apply to work or structures under-
taken by Federal agencies, except where
compliance with non-Federal suthoriza-
tion is required by ¥Federal law or Execu-
tive policy. . .

§ 322.4 Structures and work permitted
by this regulation.

The following structures or work are
hereby permitted for purposes of Section
10 and do not require separate Depart-
ment of the Army permits:

FEDERAL
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(a) The placement of aids to naviga-
tion by the U.S. Coast Guard; see § 322.5
(e), below; ~

(b) Structures constructed in artificial
canals within principally residential de-
velopments where the connection of the
canal to a navigable water of the United
States has been previously authorized;
See § 322.5(g), below;

(¢) The repair, rehabilitation, or re-
placement of any previously authorized,
currently serviceable, structure or of any
currenfly serviceable structure con-
structed prior to the requirement for au-
thorization; provided such repair, re-
habilitation, or replacement does not
result in a deviation from the plans of
the original strucfure, and further pro-
vided that the structure to be main-
tained has not been put to uses differing
from uses specified for it in any permit
authorizing its original construction;

(d) Marine life harvesting devices such
as pound nets, crab traps, eel pots, lob-
ster traps, provided there is no intefer-
ence with navigation;

(e) Staff.gages, tide gages, water re-
cording devices, water quality testing and
improvement devices, and similar scien-
tific structures provided there is no in-
terference with navigation;

(f) Survey activities including core
sampling; and

(g) Structures or work completed be-
fore 18 December 1968-or in waterbodies
over which the District Engineer has not
asserted jurisdiction provided there is
no interference with navigation.

§ 322.5 Special policies.

‘The Secretary of the Army has dele-
gated to the Chief of Engineers the au-
thority to issue or deny Section 10 per-
mits. (See Appendix B). The following
additional special policies and procedures
shall also be applicable to the evaluation
1?1f permit applications under this regula-

ion, ; .

(a) General. Department of the Army
permits will be required for structures
or work in or affecting navigable waters
of the United States. Certain structures
or work specified in § 322.4 are permit-
ted by this refulation. If a structure or
work is not permitted by this regulation,
an individual or general Section 10 per-
mit will be required.

(b) General Permits. The District En-
gineer may, after compliance with the
other procedures of 33 CFR Part 325, is-
sue general permits for certain clearly
described categories of structures or
work, requiring Department of the Army
permits. After a general permit has been
issued, individual activities falling
within those cafegories will not require
individual permit processing by the pro-
cedures .of 33 CFR Part 325 unless the
District Engineer determines, on a case-
by-case basis, that the public interest re-
quires such individual review.

(1) District Engineers will include
only those activities that are substan-

.

tially similar in nature, that cause only "

minimal adverse environmental impact
when performed separately, and that will
have only a minimal adverse cumula-

¢

[y

tive effect on the environment as cate-
gories which are candidates for general
permits.

(2) In addition to the conditions pre-
scribed in Appendix C of 33 CFR Part
325, any general permit issued by the
District Engineer shall prescribe the fol-
lowing conditions:

(1) The maximum quantity of material
that may be discharged and the maxi-
mum area that may be modified by struc-
tures or work that are authorized for a
single or incidental operation (f ap-
plicable) ;

(ii) A description of the category or
categories of activities included in the
general permit; and

(iii) The type of water(s) into which
the activity may occur.

(3) The District Engineer may re-
quire reporting procedures.

(4) A general-permit may be revoked
if it is determined that the cumulative
effects of the activities authorized by it
will have an adverse impact on the pub-
lic interest provided the procedures of
33 CFR 325.7 are followed. Following
revocation, application for any future
activities in areas covered by the gen-
eral permit shall be processed ag ap-
plications for individual permits.

(c) Non-Federal dredging for naviga-
tion.—(1) The benefits which an author-
ized Federal navigation project are in-
tended to produce will often require simi-
lar and related operations by non-Fed-
eral agencies (e.g., dredging an access
channel to dock and berthing facilities
or deepening such a channel to corre-
spond to the Federal project depth).
These non-Federal activities will be con-
sidered by Corps of Engineers officials
in planning the construction and magain-
tenance of Federal navigation projects
and, to the maximum practical extent,
will be coordinated with interested Fed-
eral, State, regional and local agencles
and the general public simultaneously
with the associated Federal projects.
Non-Federal activities which are not so
coordinated will be individually eval-
uated in accordance with this regula-
tion. In evaluating the public interest in
connection with applications for permits
for such coordinated operations, equul
treatment will, therefore, be accorded
to the fullest extent.possible to both
Federal and non-Federal operations.
Furthermore, permits for non-Federal
dredging operations will contain condi~
tions requiring the permittee to comply
with the same practices or requirements
utilized in connection with related Fed-
eral dredging operations with respegt to
such matters as turbidity, water quality,
containment of material, nsature and
location of approved spoil disposal areas
(non-Federal use of Federal contained,
disposal areas will be in accordance with
laws authorizing such areas and regula~
tions governing their use), extent and
period of dredging, and other factors
relating to protection of environmental
and ecological values.

(2) A permit for the dredging of a
channel, slip, or other such project for
navigation will also authorize the pe-
riodic maintenance dredging of tho
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project. Authority for maintenance
dredging will be subject to revalidation
" at regular intervals to be specified in the
permit. Revalidation will be in accord-
ance with the procedures prescribed in
33 CFR 325.6. The permit, however, will

- require the permittee to give advance

notice to the District Engineer each
time maintenance dredging is to be per-
formed. Where the maintenance dredg-
ing involves the discharge of dredged
material into waters of the United States
or the transportation of dredged mate-
rial for the purpose of dumping in the
ocean waters, the procedures in 33 CFR
Parts 323 and 324 respectively shall
also be followed.

(d) Structures for small boais. As a
matter of policy, in the absence of over-
riding public interest, favorable consid-
eration- will generally be given to ap-
plications from riparian owners for per-
mits for piers, boat docks, moorings,
platforms and similar structures for
small boats. Particular attention will be
given to the location and general design
of such structures to prevent possible
obstructions to navigation with respect
to both the public’s use of the waterway
and the neighboring proprietors’ access
to the waterway. Obstructions can re-

- sult from both the existence of the

structire, particularly in conjunction
with other similar facilities in the im-
mediate vicinity, and from its inability
to withstand wave action or other forces
which can be expected. District Engi-
neers will inform applicants of the haz-
ards involved and encourage safety in
location, design and operation. Corps of
Engineers officials will also encourage
cooperative or group use facilities in lieu
of individual proprietor use facilities.
(1) Letters transmitting permits for

- structures for small boats will, where

applicable, include~the following lan-

guage: “Notice is hereby given that a .

possibility exists that the structure per-
mitted may be subject to damage by

wave wash from passing vessels. Your-
. -attention is invited to special condi-

tion ... of the permit.” The ap-

- propriate designation of the permit

condition placing responsibility on the
permittee and not on the United States
for integrity of the structure and safety
of boats moored thereto will be inserted.

(2) Floating structures for small rec-
reational boats or other recreational
purposes in ldkes controlled by the Corps
of Engineers under a Resources Manager
are normally subject to permit authori-
ties cited in §322.3, above, when those
waters are regarded as navigable waters
of the United States. However, such
structures will not be authorized under
this regulation but will be regulated

_ under applicable regulations of the

- Chief of Engineers published in 36 CFR
327.19 if the land surrounding those
lakes is under complete Federal owner-
ship. District Engineers will delineate
those portions of the navigable waters
of the United States where this provi-
-sion is applicable and post notices of this
-designation in the vicinity of the Iake

- Resources Manager’s office.

- —
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(e) Aids to navigation. The placing of
fixed and floating aids to navigation in
a navigable water of the United States
is within the purview of Section 10 of
the River and Harbor Act of 1899. Fur-
thermore, these alds are of particular
interest to the U.S. Coast Guard because
of their control of marking, lighting and
standardization of such navigation aids.
Applications for permits for installation
of aids to navigation will, therefore, be
coordinated with the appropriate Dis-
trict Commander, U.S. Coast Guard, and
permits for such aids will include a con-
dition to the effect that the permittee
will conform to the requirements of the
Coast Guard for marking, lighting, etc.

‘Since most fixed and floating aids to

navigation will not ordinarily signifi-
cantly affect environmental values, the
usual form of authorization to be used
will be a letter of permission (See 33
CFR 325.1(b)). .
(£f) Outer continental shelf. Artificial
islands and fixed structures located on
the outer continental shelf are subject
to the standard permit procedures of
this regulation. Where the Islands or

structures are to be constructed on lands .

which are under mineral lease from the
Bureau of Land Management, Depart-
ment of the Interior, that agency, in co-
operation with other Federal agencles,
fully evaluates the potential effect of the
leasing program on the total environ-
ment. Accordingly, the decision whether
to issue a permit on lands which are
under mineral lease from the Depart-
ment of the Interior will be limited to
an evaluation of the impact of the pro-
posed work on navigation and national
security. The public notice will so iden-
tify the criteria.

(g) Canals and other artificial water-
ways connecled to navigable waters of
the United States. (1) A canal or similar
artificial waterway is subject to the reg-
ulatory authorities discussed in § 322.3,
above, if it constitutes a navigable water
of the United States, or if it is connected
to navigable waters of the United States
in a manner which affects their course,

condition,” or capacity. In all cases the-

connection to navigable waters of the
United States requires a permit. Where
the canal itself constitutes a navigable
water of the United States, evaluation
of the permit application and further
exercise of regulatory authority will be
in accordance with the standard proce-
dures of this regulation. For ail other
canals the exercise of regulatory au-
thority is restricted to those activities
which affect the course, condition, or
capacity of the navigable waters of the
United States. Examples of the latter
may include the length and depth of the
canal; the currents, circulation, quality
and turbidity of its waters, especlally as
they affect fish and wildlife values; and
modifications or extensions of its con-
figuration.

(2) The proponent of canal work
should submit his application for a per-
mit, including a proposed plan of the
entire development, and the location and

37141

description of anticipated docks, piers
and other similar structures which will
be placed in the canal, to the District
Engineer before commencing any form
of work. If the connection to navigable
waters of the United States has already
been made without a permit, the Dis-
trict Engineer will proceed in accordance
with 33 CFR Part 326. Where a canal
connection is rlanned, an application
for a Section 10 permit should be made

“at the earliest stage of planning. Where

the canal construction has already
begun, the District Engineer will, in
writing, advise the proponent of the need
for a permit to connect the canals to
navigable waters of the Unifed States.
He will also ask the proponent if he
intends to make such a connection and
will request the immediate submission
of the plans and permit application if
it is so intended. The District Engineer
will also advise the proponent that any
work is done at the risk that, if a permit
Is required. it may not be issued, and
and that the existence of partially com-
pleted excavation work will not be al--_
Iowed to weigh favorably in evaluation
of the permit application.

(h) Facilities at the borders of the
United States. (1) The construction, op-~
eration, maintenance, or connection of
facilities at the borders of the Unifed
States are subject to Executfive control
and must be authorized by the President,
Secretary of State, or other delegated
official.

(2) Applications for permits for the
construction, operation, maintenance, or-
connection at the borders of the United
States of facilities for the transmission
of electric energy between the United
States and a foreign country, or for the
exportation or importation of natural
gas to or ffom a foreign country, must
be made to the Federal Power Commis-
slon. (Executive Order 10485, Septem-
ber 3, 1953, 16 U.S.C. 824(2) (e), 15 U.S.C.
717(b), and 18 CFR Parts 32 and 153).

(3) Applications for the landing or
operation of submarine cables must be
made to the Federal Communications
Commission. (Executive Order 10530,
May 10, 1954, 47 U.S.C. 34 to 39, and
47T CFR 1.7766) .

(4) The Secretary of State is to re-
celve applications for permits for the
construction, connection, operation, or
maintenance, at the borders of the
United States, of pipelines, conveyor
belts, and similar facilities for the ex-
portation or importation of pefroleum
products, coals, minerals, or other prod-
ucts to or from a foreign country; facili-

_ Hes for the exportation or importation

of water or sewage to or from a foreign
country; and monorails, aerial cable cars,
aerlal tramways and similar facilities for
the transportation of persons or things,
or both, to or from a foreign country.
(Executive Order'11423, Augist 16, 1968.)

(5) A Department of the Army permit
under Section 10 of the River and Harbor
Act of 1899 Is also required for all of
the above facilities which affect the
navigable waters of the United Siates,
but in each case in which a permit has

-~
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been. issued as provided above, the de-
cision whether to issue the Department
of the Army permit will be based primari-
ly on factors of navigation, since fhe
basic existence and operation of the
facility will have been examined and per-
mitted as provided by the Executive or-
ders. Furthermore, in those cases where
the construction, maintenance, or opera-
tion at the above facilities involves the
discharge of dredged or fill material ine
waters of the United States or the trans-
portation of dredged material for the
purpose of dumping it into ocean waters,
appropriate Department of the Army au-
thorizations under Section 404 of the
Federal Water Pollution Control Act or
under Section 103 of the Marine Protec-
tion, Research and Sanctuaries Ach of
1972, as amended, are also required’ (See
33 CFR Parts 323, 324). -

(1) Power transmission lines. (1) Per-
mits under Section 10 of the River and
Harbor Act of 1899 are required for
power transmission lines crossing navi-
gable waters of the United States unless
those lines are part of a water power
project subject to the regulatory au-
thorities of the Federal Power Commis~
sion under the Federal Water Power Act.
of 1920. If an application is received
for a permit for lines which are part
of a water power project, the applicant
will be instructed to submit his applica-
tion to the Federal Power Commission.
If the lines are not part of a water power
project, the application will be processed
in accordance with the procedures pre-
scribed in this regulation.

(2) The following minimum clearances
are required for aerial electric power
transmission lines crossing mnavigable
waters of the United States. These clear~
ances are related to, the clearances over
the navigable channel provided by exist-
ing fixed bridges, or the clearances which
would be required by the T.S. Coast
Guard for new fixed bridges, in the
vicinity of the proposed power line cross-
ing. The clearances are based on the
low point of the line under conditions
which produce the preatest sag, taking
into consideration temperature, load,
wind, length or span, and fype of sup-
ports as outlined in the Wational Elec-
trical Safety Code. '

Minimum additional clearance abote
clearance required for bridges

Nominal system voltage Kilovolt: Feet®
115 anad below. 20
138 22
161 24
230 . 26
350 30
500 36
700 . 42
760 to 766. 45

1 Above clearance regulred for bridges.

(3) Clearances for communication
lines, stream gaging cabfes, ferry cables,
and other aerial crossings are usually re-
quired to be a minimum of ten feet above
clearances required for bridges. Greater
clearances will be required if the public
interest so indicates, .

(i) Seaplane operations. (1) Structures
in navigable waters of the United States
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associated with seaplane operations e~

quire Department of the Army permits,
but close coordination with the Federal
Aviagtion Administration (FAA), Depart-
ment of Transportation, is required on
such applications.

(2} The FAA must be notified by an
applicant whenever he proposes to es-
tablish or operate a seaplane base. The
FAA will study the proposal and advise
the applicanf, District Engineer, and
other interested parties as to the effects

.of the proposal on the use of airspace.

The District Engineer will therefore refer
any objections regarding the effect of the
proposal on the use of airspace to fthe
FAA, and give due consideration to their
recommendations when evaluating the
general public interest.

(3) If the seaplane base will serve air
carriers licensed by the Civil Aeronautics
Board, the applicant must receive an air-
port operating certificate from the FAA.
That certificate’reflects determination
and conditions relating to the installa~
tion operation, and maintenance of ade-
quate air navigation facilities and safety
equipment. Accordingly, the District En-~
gineer may, in evaluating the general
public interest, consider such matters to
?‘ave been primarily evaluated by the

‘AA.

(k) Foreign Trade Zones. The Foreign
Trade Zones Act (48 Stab. 998-1003, 19
U.S.C. 81a to 81u, as amended) authorizes
the establishment of foreign-trade zones
in or adjacent to United States poris of
entry under terms of a grant and regu-
lations prescribed by the Foreign-Trade
Zones Board. Pertinent regulations are
published in 15 CFR Part 400. The Secre-
tary of the Army is a member of the
Board, and construction of a =zone is
under the supervision of the District En-
gineer. Laws governing the navigable wa-
ters of the United States remain appli~
cable to foreign-trade zones, including
the general requirements of this regula-
tion. Evaluation by.a District Engineer
of & permit application may give recog-
nition to the consideration by the Board
of the general economic effects of the
zone on local and foreign commerce, gen-~
eral location of wharves and facilities,
and other factors pertinent to construc-
tion, operation, and maintenance of the
zone.

APPENDIX A—U.8 Coast GUarRD/CHIEF OF
ENGINEERS, MEIIORANDUM OF ACGREENENT
1. PURPOSE AND AUTHORITY

A. The Department of Transportation Act,
the Act of October 15, 1966, F.X. 89-670,
transferred to and vested In the Secretary
of Transportation certain functions, powers
and dutles previously vested in the Secretary
of the Army and the Chief of Engineers.
By delegation of authority from the Sec~
retary of Transportation (49 CFR 1.46(c))
the Commandant, U.S. Coast Guard, has been
authorized to exerclse certain of these func-
tions, powers and duties relating to bridges
and causeways conferred by!

(1) The following provision of law relating
generally to drawbridge operating regula-
tions: Section 5 of the Act of August 18,
1894, ss amended (28 Stat. 362; .33 U.B.C.

499);

{2) The following Iaw‘gelsting generally
to obstructive bridges: The Act of June 21,
1940, as amended (The Truman~Hobbs Act)
(64 Stat. 497; 33 U.S.C. 511 et seq.);

(3) The following laws and provisions of
law to the extent that they rolato generally
to the location and clearnnces of bridges and
causeways in the navigable waters of tho
United States:

« (a) Section 9 of the Act of Manrch 3, 1800,
as amended (30 Stat. 1151; 33 U.5.C. 401);

(b) The Act of March 23, 1006, as amended
(34 Stat. 84; 33 U.5.0, 491 et seq.); and

{c) The General Bridge Act of 1046, ng
amended (60 Stat. 817; 33 U.S.C. 525 ef
seq.) except Sections 502(c) and &503.

B. The Secretary of the Army and The
Chief of Engineers continue to be vested with
broad and lmportant authorities and respone
sibilities with respect to navigable waters of
the United States, including, but not lim-
ited to, jurisdiction over excavation and fill-
ing, design flood flows and construction of
certaln structures In such waters, and the
prg:ecuﬂon of waterway improvement proj«
ects.

C. The purposes of this agreement are:

(1) The recognize the common and mutuni
interest .of the Chief and Engineers and tho
Commandant, U8, Coast Guard, in tho or-
derly and efficient administration of thelr
respective vresponsibilities wunder certain
Federal statutes to regulate certain activities
in navigable waters of the Unifted Statey;

(2) To clarify the areas of jurlgdiction and
the responsibilities of the Corps of Engincors
and the Coast Guard with respect to:

(a) The alteration of bridges, .

«(1) In connection with Corps of Engle«
neers waiterway improvement projects, and

(2) Under the Truman~Hobbs Act;

{b) The construction, operation and main~«
tenance of bridges and causoways sy dlg«
tinguished from other types of sfructires
over or in navigable waters of tho United
States;

(c) The closure of waterways and the ro«
striction of passage through or under bridgey
in connection with thelr construction, opor=
ation, meaintenance and removal; and

. {d) The selection of an appropriate design
flood flow for flood hazard ansly.is of an
proposed water opening. '

(3) To provide for coordination and con~
sultation on projects and activities in or
affecting the navigable waters of the United
States.

In furtherance of the sbove purposes the
undersigned do agree upon the definitions,
policles and procedurcs set forth below.

2. ALTERATION OF DRIDGES 1N OR ACROSS NAVIGA=
BLE WATERS WITHIN CORPS OF ENGINELRY
PROJECTS

A. The Chief of Engincers agrees to ndvisoe
and consult with the Commandant on navi«
gation projects contemplated by the Corps of
Engineers which require the slteration of
bridges across the waterways involved in such
projects. 'The Chlef of Englneors also agfrees
to include in such project proposaly tho costs
of alterations, oxclusive of bettermonts, of all
bridges within the limits of the designated
project which after consultation with the
Commandant he determines to regidre alter-
ation to meet the needs of existing and pro-
spective navigation. Under this concept the
federal costs would be furnished under the
project.

B. The Commsandant of the Coagt Guard
agrees to undertake all actions and assumes
all responsibilities essential to the determina=
tion of navigational requirements for hori-
zontal and vertical clearances of bridges
across navigable waters necessary in connecs

i tlon with any navigation project by the Chief

of Engineers, Further, the Commandant
agrees to conduct all public proceedings nec«
essary thereto and estoblish pulde clearance
cfxterxa where necded for the projeot objoo«
tives.’ :

L]
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3. ALTEBATION OF BRIDGES ‘UNRDER THE TRUXMAN~
HOBBS ACT

The Commasandant of the ‘Coast Guard ac-
knowledges and affirms the responsibility of
the Coast ‘Guard, under the Truman-Hobbs
Act, ‘to program and fund for the dlteration

~ of ‘bridges which, as distinct from project re-

lated .alterations described in paragraph 2
herein, become unreasonable obstructions to

"navigation as a result of factors or changes

in the character of navigation and this agree-
ment shall in mo 'way affect, impair or modify
the powers or -duties conferred by that Act.

4. APPROVAL, ALTERATION .AND REBDIOVAL OF
OTHER BRIDGES AND CAUSEWAYS .

A. General Definitions. For purposes of this
Agreement and the administration of the
statutes cited in 1.A.(3) sbove, a “bridge” Is
any structure over, on or in the navigable
waters of the United Stateswhich (1) is used
for the passage or conveyance of persons,
vehicles, commodities and other physical
matter and (2) is constructed in such a
manner that either ‘the horizontal or ver-
tical clearance, or both, may affect the pas-
sage of vessels or boats through or under
the structure. This definition mcludes, but
i5 mot limited to, highway bridges, railroad
bridges, Toot bridges, agqueducts, aerial tram-
ways and conveyors, overhead pipelines and
similar structures of-like function together
with their approaches, fenders, pler protec-
tion -systems,- appurtenances and founda-
tions. This definition does not include aerial
‘power transmission lines, tunnels, submerged
pipelines and cables, dams, dikes, dredging
and filling in, wharves, piers, breakwaters,

. bulkheads, Jetties and similar structures and

works (except as they may be integral fea-
‘tures of a bridge and used In its construc-
tion, maintenance, operation or removal; or
except when they-are affixed to the bridge
and will have an effect on the clearances pro-

- vided by the bridge) over which jurisdiction

remains with -the Department of the Army
and the -Corps of Engineers under Sectlons
9 and 10 of the_Act of March 3, 1889, as
amended (33 U.S.C. 401 and 403). A “cause-
way” is 3 raised road across ‘water or marshy
land, with the water-or marshy land on both
sides of the road, and which is constructed

- in or affects navigation, navigable vaters and

design flood flows.

B. Combined Structures and Appurte-
nances. For purposes -of the Acts cited in
1.A.(3) above, a structure serving more than
one purpose and having characteristics of
either a bridge or causewny, ps defined in
4.A., and some other structure, shall be.con-
sidered as & bridge or causeway when the
structure in its entirety, Including its appur-
tenances and incldental features, has or re-
iains the predominant characteristics and
purpose of & bridge or causeway. A structure
shall not be considered a bridge or-causeway
when its primary and predominant charac-
teristics and purposé are ether than those set
forth above and it meets the general defini-
tions sbove only in s narrow technical sense
as a result of incidental features, This inter-
pretation Is intended to minimize the num-
ber of instances which will require an appli~-
cant_for a single project to secure a permit
or series of permits from both -the Depart~
ment of Transportation and the Department
of the Army for each separate feature or
detail of the “project when-it serves, inci-
dentally to its primary purpose, more than

_Jbne purpose .and ‘has features of either a

bridge or causeway and features of some
other structure. However, 1 -parts of the proj-
ect are separable and can ‘be fairly and rea-
sonably characterized or classified in an
engineering sense as'separate structures, each
such structure will beso treated und consid-
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ered for approval by the ageney having jurls-
diction thereover.

O. Alteration of the Character of Bridges
and Causcicays. The jurisdiction of the Sec-
rotary of Transportation and the Coast
Guard over bridges and causeways includes
authority to approve the -removal of such
structures when the owners thereof desire
to discontinue thelr use, If the owner of a
bridge or causeway discontinues its use and
wishes to remove or slter any part thereof
in such a manner that it will lose its char-
acter as a bridge or causewny, the Coast
Guard will normally require removal of the
structure from the waterway in its entirety.
However, if the owner of & bridge or a cause-
way wishes to retain it in whole or in part
for use other than for operation and main-
terance as a bridge or causeway, the proposed
structure will be considered as coming within
the jurisdiction of tho Corps of Enginecers.
The Coast Guard will refer requests for such
uees to the Corps of Englneers for considera-
tion. The Corps of Englneers agrees to nd-
vise the Commandant of the recelpt of an
application for approval of the conversion of
a bridge or causeway to another structura
and to provide opportunity for comment
thereon. If the Corps of Englineers approves
the conversion of & bridge or causewsy to
another structure, no residunl juricdiction
over the structure will remain with the Ceast
Guard. However, if the Corps of Englneers
does no¢ approve the proposed converslon,
then the structure remains a brildge sub-
Ject to the jurisdiction oX the Coast Guard.

5. CLOSURE OF TWATLRIWAYS AND RESTRICTION OF
PASSAGE THROUGH OR UNDER ERIDGES

Under the statutes clited in Sectlon 1 of
this Memorandum of Agreement, the Conmi-
mandant must approve the clearances to be
made available for mavigation through or
under bridges, It is understood that this duty
and authority extends to and may be exer-
cised in connection with the construction,
alteration, operation, maintenance and re-
moval of bridges, and includes the power to
authorize the temporary restriction of pas-
sage through or under a brldge by uce of
falsework, piling, floating equipment, closure
of draws, or any works or activities which
temporary reduce the navigation clearances
and design ficod flows, including closure of
any or all spans of the bridge. Aforeover,
under the Ports and Waterways Safety Act
of 1972, Publc Law 92-340, 80 Stat, 424, the
Commandant exercises broad powers in
waterways to control vessel trafiic in areas he
determines to be especinlly hazardous and
to establish safety zones or other measures
for lmited controls or conditional aceess
and activity when necessary to prevent dame
age to or the destruction or locs of, any ves-
sel, bridge, or other structure on or in the
navigable waters of the United States, Ac-
cordingly, in the event that work in con-
nection with the construction, alteration or
repair of -a bridge or causeway is of such o
nature that for the protection of life and
property navigaticn through or in the vicin-
ity of the bridge or cauceway Joust be
temporarily prohibited, the Coast Guard may
close that part of the affected waterway while
such work is being performed, However, it is
also cleay that the Secretary of the Army and
the Chief of Engineers have the authority,
under Section 4 of the Act of August 18, 1894,
as amended, (33 US.0. 1) to prescribe rules
for the use, administration and navigation
of the navigable waters of the Unlited States.
In recognition of that authority, and pur-
suant to Sectlon 102(c) of the Ports and
Waterways Safoty Act, the Coast Guard will
consult with the Corps of Enginecrs when
any significant restriction of passagethrough
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cr under & bridge is contemplated to be au-
thorized or a waterway Is to be temporarily
clozed.

@. COOQDINATION AXND COOFPERATION PECCEDURES

A. District Commanders, Coast Guard Dis-
tricts, shall send. notices of applications for
permits for bridge or causeway constructlion,
modification, or removal to the Corps of En-
gineers Divisions and Districts in which the
bridge or causeway isTocated.

B. District Engineers, Corps of Engineers,
chall send notices of appHcations for permits
for other structures or dredge and fill work
to local Coast Guard District Commanders.

C. In cases where propesed structures or
modifications of structures do not clearly
1all within one of the classifications set forth
in paragraph 4.A_ above, the application will
be forwarded with recommendations of the
reviewing officers through channels to the
Chlef of Engincers and the Commandant of
the Coast Guard who shall, after mutual
consultation, attempt to resolve the ques-
tions.

D, It the above procedures fail to produce
acreoment, the application will be forwarded
to the Secretary of the Army and Secretary
of Transportation for thelr determination.

E. The Chief of Engineers and the Com-
mandant, Coast Guard pledge themselves
to mutual cooperation and consultation in
making available timely information and
data, secking uniformity and consistency
among fleld offices, and providing timely and
adequate revlew of all matters arising in con-
nection with the administration of their
responscibilities governed by-the Acts cited
hereln.

Dated: March 21, 1973.
Dated: April 18, 1873.

C. R, BENDER.

P. J. CLarxEe.

AFPPERDIX B—DILTGATION OF ATTHORMIY To
Issve oz Dy PERMITS FOR CONSIRUCTION
or OTHER WORK AFFECTING INAVIGABLE
Watens o THE UNITED STATES

Max 2%, 1971

Pursuant to the authority vested in me by
the Act of March 3, 1893, ¢.425, Sections 10
and 14, 30 Stat. 1151, 1152, 33 U.S.C. Sections
403 and 408, and the Act of June 13, 1502,
¢.1079, Section 1, 82 Stat. 371, 33 U.S.C. Sec-
tion 563, I hereby authorize the Chief of En-
glineers and his authorized representatives to
issue or deny permits for construction ar
other work affecting navigable waters of the
United States. Except in eases involving ap-~-
plications for permits for artificial islands
or fixed structures on Outer Continental
Shelf lands under mineral lease from the
Department of the Interior, the Chief of En-
gineers shall, in exerclsing such authority,
evaluate the Impact of the proposed work

on the public interest. In cases involving ap- -

plications for permits for artificlal islands
or fixed structures on Outer Continental
Shelf 1ands under mineral lease from the De-
partment of the Interior, the Chief of Engi-
neers shall, in exerclsing such authority,
evaluate the Impact of the proposed work
on navigation and natlonai security. The per-
mits co granted may be made subject to such
special condlitions as the Chief of Engineers
cr his authorized representatives may con-
slder necessary In order to effect the purposes
of the nbove Acts.

The Chief of Engineers and his autharlzed
repr&antath‘&; shall exercise the sothorify
hereby delegated subject to such conditions
as I or my authorized representative may
from time to time impose.

SraxreEY R. ReEsoz,
. Secretary of the Army.
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PART 323--PERMITS FOR DlSCHARGEé
OF DREDGED OR FILL MATERIAL INTO
WATERS OF THE UNITED STATES

Sep. . .

323.1 General. -

323.2 Definitions,

323.3 Activities requiring permlts

3234 Discharges permitted by this regu-
lation.

323.4-1 Discharges prior to effective dates
of phasing.

3284-2 Discharges into certain waters of
the United States.

8234-3 Specific categories of discharges.

323.4-4 Discretionary authority to require
individual or general permits.

323.6 Special policies and procedures.

Appendix A—Delegation of authority.
AvrHnorrTy: 33 U.S.C. 1344.

§323.1 General.

‘This regulation prescribes, in addition
to the general policies of 33 CFR 320.4
and procedures of 33 CFR Part 325,
those special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the re-
view of applications for Department of
the Army -permits to authorize the dis-
charge of dredged or fill material into
waters of the United States pursuant to
Section 404 of the Federal Water Pollu-
tion *Control Act Amendments of 1972
(33 U.S.C. 1344) (hereinafter referred to
as Section 404). See 33 CFR 320.2(g).
Certain discharges of dredged or fill ma-
terial into waters of the United States

are also regulated under other authori- .

ties of the Department of the Army.
These include dams and dikes in naviga~-
ble waters of the United States pursu-
ant to Section 9 of the River and Harbor
Act of 1899 (33 U.S.C. 401; see 33 CFR
321) and structures.or work in or af-
fecting navigable waters of the United
States pursuant to Section 10 of the
River and Harbor Act of 1899 (33 U.S.C.
403; see 33 CFR 322). A Department of
the Army permit will also be required
under these additional authorities if
they are applicable to activities involving
discharges of dredged or fill material
into waters of the United States. Appli-
cants for Department of the Army per-
mits under this Part should refer to the
other cited authorities and implementing
regulations for these additional permit
requirements to determine whether they
also are applicable to their proposed ac~
tivities.

§ 323.2 Definitions.

For the purpose of this regulation, the
following terms are defined:

(a) The term “waters of the United
States” means:

(1) The territorial seas with resp?:&
to the discharge of -fill material. (The
transportation of dredged material by

1The terminoclogy used by the FWPCA 1is
“navigable waters” which is defined in Sec-
tion 6502(7) of the Act as “waters of the
United States including the territorial seas.”
For purposes of clarity, and to avoid confu-
sion with other Corps of Engineers regula-
tory programs, the term “waters of the
United States” 1s used tm'oughout this regu-
lation.
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vessel for the purpose of dumping in the
oceans, including the territorial seas, at
an ocean dump site approved under 40
CFR 228 is regulated by Section 103 of
the Marine Protection, Research and
Sanctuaries Act of 1972, as amended (33
USC 1413). See 33 CFR 324. Discharges
of dredged or fill material into the terri-
torial seas are regulated by Section 404.) ;

(2) Coastal and inland waters, lakes,
rivers, and streams that dare navigable
waters of the United States, including
adjacent wetlands;

(3) Tributaries to navigable waters of
the United States, including adjacent
wetlands (manmade nontidal drainage
and irrigation ditches excavated on dry
land are not considered waters of the
United States under this definition).

(4) Interstate waters and their tribu-
taries, including adjacent wetlands; and

(5) All other waters of the United
States not identified in paragraphs (1)—
(4) above, such as isolated wetlands and

-lakes, intermittent streams, prairie pof-

holes, and other waters that-are not part
of a tributary system to interstate waters
or to navigable waters of the United
States, the degradation or destruction of
which could affect interstate commerce.®

The landward limit of jurisdiction in
tidal waters, in the absence of adjacent
weflands, shall be -the high tide line and
the landward limit of jurisdiction an all

, other waters, in the absence of adjacent

2In defining the jurisdiction of the
FWPCA as the “waters of the United States,”
Congress, in the legislative history to the
Act, specified that the term “be given the
broadest constitutional Interpretation un-
encumbered by agency determinations which
would have been made or may be made for
administrative purposes.” The waters listed
in paragraphs (a) (1)—4 fall within this man-
date as discharges into those waterbodies
may seriously affect water quality, naviga-
tlon, and other Federal interests; however, it
is also recognized that the Federal govern~
ment would have the right to regulate the
waters of the United States identified in
paragraph. (a) (6) under this broad Congres-
sional mandate to fulfill the objective of the
Act: “to restore and maintain the chemical,
physical, and biological integrity of the Na-
tion’s waters” (Section 101(a)). Paragraph
(a) (6) incorporates all other waters of the
United States that could be regulated under
the TFederal government’'s Constitutional
powers to regulate and protect Interstate

-commerce, including those for which the

connection to interstate commerce may not
be readily obvious or where the location or
size of the waterbody generally may not re-
quire regulation through individual or gen-
eral permits to achieve the objective of the
Act. Discharges of dredged or fill material
into waters of the United States identified in
paragraphs (a) (1)-(4) will generally require
individual or general permits unless those
discharges occur beyond the headwaters of a
river or stream or in natural lakes less than
10 acres in surface area. Discharges into these
latter waters and into most of the waters
identified In paragraph (&) (6) will be per-
mitted by this regulation, subject to the pro-
visions listed in paragraph 323.4-2(b) uniess
the District Engineer develops information,
on a case-by-case basls, that the concerns
for the aquatic environment as expressed in
the EPA Guidelines (40 CFR 230) require
regulation through an individual or general
permit. (See 323.4-4).

weflands, shall be the ordinary high
water mark.

(b) The term “navigable waters of the
United States” means those waters of
the United States that are subject to the
ebb and flow of the tide shorewsard to
the mean high water mark (mean higher
high water mark on the Pacific coast)
and/or are presently used, or have been
used in the past, or may be susceptible
to use to transport interstate or foreign
commerce. (See 33 CFR 329 for & more
complete definition of this term.)

(c) The term “wetlands” means those
areas that are inundated or saturated by
surface or ground water at a frequency
and duration sufficient to support, and
that under normal circumstonces do
support, a prevalence of vegetation typi-
cally adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs and similar areas.

(d) The term “adjacent” means bor-
dering, contiguous, or neighboring. Wet-
lands separated from other waters of the
United States by man-made dikes or bar«
riers, natural river berms, beach dunes
and the like are “adjacent wetlands.”

(e) The term ‘“natural lake” meons o
standing body of open water that occurs
in a natural depression fed by one or
more streams and from which a stream
may flow, that occurs due to the widen-
ing or natural blockage of a river or
stream, or that occurs in an isolated
natural depression that is not a part of
a surface river or stream..

(f) The term “impoundment” means o
standing body of open water created by
artificially blocking or restricting the
flow of & river, stream, or tidal area. Ag
used in this regulation, the term does
not include artificial lakes or ponds cre-
ated by excavating and/or diking dry
land to collect and retain water for such
purposes as stock watering, irrigation,
settling basins. cooling, or rice growing.
* (g) The term “ordinary high water
mark’ means the line on the shore estab-
lished by the fluctuastions of water and
indicated by physical characteristics
such as a clear, natural line impressed
on the bank; shelving; changes in the
character of soil; destruction of terres«
{rial vegetation; the presence of llfter
and debris; or other appropriate means
that consider the characteristics of the
surrounding areas.

() The term “high tide line” means
g line or mark left upon tide flats,
beaches, or along shore objects that in-
dicates the intersection of the land with
the water’s surface at the maximum
height reached by a rising tide. The
mark may be determined by a line of oll
or-scum along shore objects, & more or
less continuous deposit of fine shell or
debris on the foreshore or berm, other
physical markings or characteristics, veg-
etation lines, tidel gages, or other suit-
able means that delineate the general
height reached by a rising tide. The term
includes spring high tides and other high
tides that occur with periodic frequency,
but does not include storm surges in
which there is a departure from the nor-
mal or predicted reach of the tide due
to the piling up of water against a coast
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by strong winds such as those accom-
- panying. & hurricane or pther intense
storm.

) The term “headwaters” means the
point on & non-tidal stream above which -
the average annual fiow is less than five
cubic feet per second.” The District En-
gineer may estimate this point from
available data by using the mean annual

_area precipifation, area drainage basin
maps, and the average runoff coefficient,
or by similar means.

» (§) The term *primary tributaries”
means the main stems of tributaries
directly connecting to navigable waters
of the United States up to their headwa-
ters, and does not include any additional
tributaries- extending off of the main
stems of thesetributaries.

(k). The term “dredged material”
means material that is excavated or
dredged irom waters of the United
States.

(1) The term “discharge "of dredged
material” means any addition of dredged
material into the watérs of the United
States. The term includes, without lim-
itation, the addition of dredged material
to a specified disposal site located in
waters of the United States gnd the run-
off or overflow from a confained land
or water disposal area. Discharges of-
pollutants into waters of the United
States resulting from the onshore sub-
sequent processing of dredged material
that is extracted for any commercial use
(other than £ill) are not included within
this term and are. subject to Section
402 of the Federal Water Pollution Con-
trol Act even though the-extraction and
deposit of such material may require &
permit from the Corps of Engineers. The

. term does not include plowing, cultivat-
ing, seeding and harvesting for the pro-
duction of food, Tber, and forest
products.

(m) The term “fill material” means
any material used for the primary pur-
pose of replacing an aquatic area with
dry land or of changing the bottom eleva-
tion of g waterbody. The term does not
include any pollutant discharged into the
water primarily to dispose of waste, as

wthat activity is regulated under ‘Section
402 of the Federal Water Pollution Con-
trol Act Amendments:of 1972.

(m) The term “discharge of fill mate-
rial” means the addition of fill material
into waters of the United States. The
term generally includes, without limita-
tion, the following activities: Placement’
of fill that is necessary to the construc-
tion of any sftructure in a water of the
United States; the building of any struc-
ture or impoundment requiring rock,
sand, dirt, or other material for its con-
struction; site-development fills for rec-
reational, indusfrial, commercial, resi-
dential, and other uses; causeways or
_— “t

s For streams that are dry during Jong pe-

riods of the year, District Englneers, after
notifying the Regional Administrator of EPA,
may establish tha headwater polnt as that
point on the stream where a flow of five cublc
feet per second Is equaled or exceeded 50
percent of the time. The District Englneer
shall notify the Regional Administrator of
his determination of these headwater points.
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road fills; dams and dikes; arl:lﬁclal 15~
lands; properby protection and/or recla-
mation devices such as riprap, groins,
seawalls, breakwaters, and revetments;
beach nourishment; levees; fill for struc-
tures such as sewage treatment facllities,
intake and outfall pipes assoclated with
power plants and subaqueous utility
Iines; and artificial reefs, The term does
not include plowing, cultivating, seeding
and harvesting for the production of
food, fiber, and forest products.

(0) The term “individual permit”
means a Department of the Army au-
thorization that is issued following a
case-by-case evaluation of a specliic
project involving the proposed dis-
charge(s) in accordance with the proce-
dures of this regilation and 33 CFR 325
and g determination that the proposed
discharge is in the public interest pur-
suant to 33 CFR Part 320.

(p) The term “general permit” means
g Deparfment of the Atmy authorization
that is issued for a category or categories
of discharges of dredged or fill material

_ that are substantially similar in nature

and that cause only minimal individual
and cumulative adverse environmental
impact. A general permit is issued fol-
lowing. an evaluation of the proposed
category of discharges in accordance
with the procedures of this regulation
(§ 323.3(c)), 33 CFR Part 325, and n
determination that the proposed dis-
charges will be in the public interest
pursuant to 33 CFR Part 320.

(@) The term “nationwide permit"
means & Department of the Army au-
thorization that has been issued by this
regulation in §323.4 to permit certain
discharges of dredged or fill material into
waters of the United States throughout
the Nation.

§ 323.3 Discharges requiring permits.

(8) General. Department of the Army
permits will be required for the discharge
of dredged or fill materinl into waters
of the United States. Certain discharges
specified in §§ 323.4-1, 323.4~-2 and 323.4~
3 are permitted by this regulation. If a
discharge of dredged or fill material is
not permitted by this regulation, an indi-
vidual or general Section 404 permit will
be required for the discharge of dredged
or fill material into waters of the United
States in accordance with the following
phased schedule:

(1) Before July 25, 1975, discharges
into navigable waters of the United
States.

(2) After July 25, 1975, discharges into
navigable waters of the United States
and adjacent wetlands.

(3) After September 1, 1976, dis-
charges into navigable waters of the
TUnited States and their primary tribu-
taries, including adjacent wetlands, and
into natural lakes, greater than 5 acres
in surface area. (See also § 323.4-2 for
discharges that are permitted by this
regulation.)

(4) After July 1, 1971, discharges into
all waters of the United States. (See also
§ 323.4-2 for dischargés that are per-
mitted by this regulation.)

. (b) Individual permits. Unless per-
mitted by this regulation (§§323.4-1,
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323.4-2 and 323.4-3) or authorized by
general permits (§323.3(c)), the dis-
charge of dredged or fill material into
waters of the United States will require
an individual Department of the Army
permit issued in accordance with the
policies in § 320.4 and procedures in 33
CFR Part; 325.

(c) General permits. The Disfrick
Engineer may, after compliance with the
other procedures of 33 CFR Part 325,
issue general permits for certain clearly
described categories of structures or
work, Including discharges of dredged or
fill material, requiring” Dzpartment of
the Army permits. After a general per-
mit has been issued, individual activifies
{alling within those categories will not
require individual permit processing by
the procedures of 33 CFR Part 325 un-
less the District Engineer determines, on
a case-by-case basis, that the public in-
terest requires individual review.

(1) District Engineers will include only
those activities that are substantially
similar in nature, that cause only mini-
mal adverse environmental impact when
performed separately, and that will have
only a minimal adverse cumulafive effect
on the environment as categories which
are candidates for general permits.

(2) The District Engineer shall in-
clude appropriate conditions as specified
in Appendix C of 33 CFR Part 325 in

each general permit and shall prescribe -

the following additional conditions:

(1) The maximum quantify of ma-:

terial that may be discharged and the
maximum area that may be modified by
a single or incidental operation (if ap-
plicable) ;

(3D A description of the category or
categories of activities included in the
general permit; and

(ii1) The type of waier(s) info which
the activity may occur.

(3) The District Engineer may require
reporting procedures.

(4) A general permit may be revoked
if it is determined that the effects of the
ectivities authorized by it will have an
adverse impact on the public interest
provided the proceduresof 33 CFR 325.7
are followed. Following revocation, ap~
plications for fufure activities in areas
covered by the general permit shall be
processed as applications for individual
permits.

(d) Activities of Federal agencies. (1)
Discharges of dredged or fill maferial
Into waters of the United States done by
or on behalf of any Federal agency, or
instrumentality other than the Corps of
Engineers, are subject to the authoriza-
tion procedures of this regulation. Agree~
ment for construction or engineering
services performed for other agencies
by the Corps of Engineers does not con-
stitute authorization under the regula-
tion. Division and District Engineers will
therefore advice Federal agencies and
instrumentalities accordingly and coeop-
erate to the fullest extent in the expedi-
tious processing of their applications. .

(2) The policy provisions set out n
33 CFR 320.4(j), relating to State or Iocal
authorizations, do not apply fo dis~
charges of dredged or fill material info
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waters of the United States undertaken
by Federal agencies, except where com-~
pliance with non-Federal authorization
is required by Federal law or Executive
policy. Federal agencies are required to
comply with the appropriate State, in-
terstate and local water-quality stand-
ards and effluent limitations as are ap-
plicable by law that are adopted in
accordance with or effective under. the
provisions of the Federal Water Pollu~
tion Control Act, as amended; in the de-
sign, construction, management, opera-
tion, and maintenance of their respective
facilities. (See Executive Order No. 11752,

dated 17 Dec. '73). They are not required,

however, to provide certification of com-
pliance with effluent limitations and
water-quality standards from State or
interstate water pollution control agen-

cies in connection with activities involv—

ing discharges into waters of the United
States.

. (e) Activities licensed under the Fed-
eral Power Act of 1920. Any part of a
structure or work licensed by the Federal
Power Commission that involves the dis-
charge of dredged or fill material into
waters of the United States shall require
a Department of the Army authonzatmn
under this regulatxon

§ 3234  Discharges permxued by this
regulation.

(a) General. Discharges of dredged or
fill material specified in §§ 323.4-1, 323.-
4-2 and 323.4-3, below, are hereby per-
mitted for purposes of Section 404 with-~
out further processing under this regula-
tion (individual applications are not
needed), except as provided in § 323.4—4
below. Permits may, however, be required
under Section 10 of the River and Har-
bor Act of 1899 (see 33 CFR 322). Sec~
tions 323.4-1, 323.4-2, and 323.4-3 do not
obviate the requirement to obtain State
or local assent required by law for the
activities permitted therein.

(b) Management practices. In addi-.

tion to the conditions specified in §§ 323.-
4-2(b) and 323.4-3(b), the following
management practices should be fol-
lowed, to the maximum extent practica-
ble, in the discharge of dredged or fill
material permitted by §§323.4-2 and
324.4-3 to minimize the adverse effects
of these discharges on the aquatic en-
vironment:

(1) Discharges of dredged or fill ma—
terial into waters of the United States
should be avoided or minimized through
the use of other practical alternatives;

(2) Discharges in spawning areas dur-
ing spawning seasons should be avoided;

(3) Discharges should not restrict or
impede the movement of aquatic species
indigenons to the waters or the passage
of normal or expected high flows or cause

the relocation of the waters (unless the,

primary purpose of the fill is to impound
waters);

(4) If the discharge creates an im-
poundment water, adverse impacts on
the aquatic system caused by the accel-
erated passage of water and/or the re-
striction of its flow, should by minimized;

(5) Discharges in wetlands areas
should be avoided; .
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(6) Heavy equipment working in wet-
Iands should be placed on mats;

(7) Discharges into breeding and nest-
ing areas for migratory waterfowl should
be avoided; and

(8) ' All temporary fills should be re-
moved in their entirety.

§ 323.4~1 ‘Discharges prior to effective
dates of phasing.

(a) D1scharges of dredged or fill ma-
terial in waters of the United States that
occur before the phase-in dates specified
in -§ 323.3(a) (2)—(4) above are hereby
permitted for purposes of Section 404,
provided the conditions in paragraph (c)
below are met.

(b) Discharges of dredged or fill mate-
rial of less than 500 cubic yards into wa-
ters other than navigable waters of the
United States (see 33 CFR 329).that are
part of an activity that was commenced
before July 25, 1975, that were completed
by January 25, 1976, and that involve & -
single and complete project and not a
number of projects associated with a
complete development plan are hereby
permitted for purposes of Section 404,
provided the conditions in paragraph (¢)
below are met. The term ‘‘commenced”
as used herein shall be satisfied if there
has been, before July 25, 1975, some dis~
charge of dredged or fill material as a
part of the above activity or an enter-
ing into of a written contractual obliga-
tion to have the dredged or fill material
discharged at a designated disposal site
by a contractor.

(¢) For the purposes of Section 404,
the following conditions must have been
satisfied for the discharges occurring be-
fore the dates specified in paragraph (a)
and (b) above:

(1) That the discharge was not located
in the proximity of a public water intake;

(2) That the discharge did not contain
unacceptable levels of pathogenic orga-
nisms in areas used for recreation involv-
ing physical contact with the water;

(3) That the discharge did net occur in
areas of concentrated shellfish produc
tion; and

(4) That the discharge did not destroy
or endanger the critical habitat or a
threatened or endangered species, as
identified under the Endangered Species
Act. ’

4,
§ 323.4-2 stcharges into certain waters
of the United States.,

(a) Discharges of dredged or fill ma-
terial into the following waters of the
United States are hereby permitted for
purposes of Section 404, provided the
conditions in paragraph (b) below are
met:

(1) Non-tidal rivers, streams and their
impoundments including adjacent wet-
lands that are located above the head-
waters; )

(2) Natural lakes, including their ad-
Jacent wetlands, that are less than 10
acres in surface area and that are fed or
drained by & river or stream above the
headwaters. In the absence of adjacent
wetlands, the surface area of a lake shall
be determined at the ordinary high water
mark;

(3) Natural lakes, Including their ad-
jacent wetlands, that are less than 10
acres in surface ares and that are iso-
lated and not a part of a surface river or
stream. In the absence of adjacent wet-
lands, the surface area of a lake shall be
determined at the ordinary'high water
mark; and

(4) Other non-tidal waters of the
United States other than isolated lakes
larger than 10 acres (see (3) above) that
are not part of a surface tributary
system to interstate waters or navigable
waters of the United States (see § 323.2
(a) (5)).

(b) For purposes of Section 404, the
following conditions must be satisfied fox
any discharge of dredged or fill material
in waters described in paragraph (a),
above:

(1) That the discharge will not destroy
a threatened or endangered specles ag
identified under the Endangered Specles
Act, or endanger the critical habitat of
such species;

(2) That the discharge will conslst of
suitable material free from toxic polltit«

‘ants in other than trace quantities;

(3) That the fill created by tho dls«
charge will be properly maintained to
prevent erosion and other non-point
sources of pollution; and
(4) That_ the discharge will not oceur
in a component of the National Wild and
Scenic Rivers System or in a component
of a State wild and scenic river system.

§ 323.4-3 Specific eategorics of

charges.

(2) The following discharges of
dredged or fill material into waters of the
United States are hereby permitted for
purposes of Section 404, provided the
conditions - specified in this paragraph
and paragraph (b) below are meb:

(1) Dredged or fill material placed a3
backfill or bedding for utility line cross-
ings provided there is no change in pre-
construction bottom contours (excesd
material must be removed to an upland
disposal area). A “utility line” is defined
as any pipe or pipeline for the transpor«
tation of any gaseous, liquid, Hquifiable,
or slurry substance, for any purpose, and
any cable, line, or wire for the transmis-
sion for any purpose of electrical energy,
telephone and telegraph messages, and
radio and television communication.
(The utility line will require a Section
10 permit if in navigable waters of the
United States. See 33 CFR Part 322.;

(2) Material discharged for bank sta-
bilization, provided that the bank sta-
bilization activity is less than 500 feet in
length, is necessary for erosion preven-
tion, and is limited to less than an aver-
age of one cubic yard per running foob
along the bank, provided further that no
material for bank stabilizdtion is placed
in any wetland area, and provided fur=
ther that no material is placed in any
locality or in any manner so as to impair
surface water flow into or out of any
wetland area. (This activity will require
a Section 10 permit if in navigable wa-
ters of the United States. See 33 CFR
part 322.);

dige
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- (3) Minor road crossing fills includ-
ing all attendant features both tempo-
rary and permanent that are part of &
single and complete crossing of & non-
tidal waterbody, provided that the cross-
ing is culverted or bridged to prevent
the restriction of expected high flows
and provided further that discharges
into any wetlands adjacent to the water-

_body do not extend beyond 100 feet-on
either .side of the ordinary high water
mark of that waterbody. A “minor road
crossing fill” is defined as a crossing that
involves the discharge of less than 200
cubic: yaids of fill material below the

* plane of ordinary high water. The cross-

ing will require a permJt from the TS
Coast Guard if located in navigable wa-
ters of the Unifed. Sfates (see 33 USC
401);

(4) Fill placed incidental to the con-
struction of bridges across tidal waters
including cofferdams, abutments, foun-
dation seals, piers, and temporary con-

. struction and access fills. Approach fills

[

and causeways are not included in this
permit and will require an individual or
general Section 404 permit if located in
waters of the United States; these fills
as well as the bridge itself will also re-
quire a permit from the U.S. Coast
_Guard; and

(5) The repair, rehabmtatmn or re-
placement of any previously authorized,

. currently serviceable fil], or of any cur-

rently serviceable fll dlscharged prior
‘to the requirement for authorization;
provided such repair, rehabilitation or
replacement does nof result in & devia-
tion from the specifications of the orig-
‘inal work,” and further provided that

~the fill to be maintained has not been

put to uses “differing from uses specxﬁed
“for it in any permit authorizing its orig-
inal construction.

(b) ‘For the purposes of Section 404,
the following conditions must be satisfied -
.prior to any discharge of dredged or fill
material associated with the activities
described above:

(1) That the discharge mll not be lo-
cated in the proximity of a public water
supply intake;

(2) 'That the discharge will not occur
in areas of concentrated shellfish pro-
duction;

(3) That the discharge will not de-

- - stroy a threatened or endangered species

as identified under the Endangered Spe-
-cies Act, or endanger the critical habitat
of such.species;

.(4) That the discharge will not dis-
rupt .the movement of those species of
“aquatic life indigenous to the waterbody;

(5) 'That the discharge will consist of
-suitable material free from toxic pollu-
tants in other than trace quantities;

(6) That the fill created by the dis-
charge will be properly maintained to
prevent erosion and other non-point
sources of pollution; and .

(1) That the discharge will not oceur
in a component of the National Wild and
Scenic River System or in a component
of 2 State wild and scenic river system.
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§ 323.4—-4 Discretionary authority to re-
quire individual or general permits,

Notwithstanding the provisions of
§8 323.4-1, 323.4-2 and "323.4-3, above,
the procedures of this regulation and 33
CFR Part 325, including those pertaining
to individual and general permits, shall
apply to any discharge(s) of dredged or
fill material if the District Engineer
determines that the concerns of the
aquatic environment, as expressed in the
guidelines (see 40 CFR Part 230) indicate
the need for Such action because of indi-
vidual and/or cumulative adverse im-
pacts to the .affected waters. In such
cases, he shall take such-steps as are
necessary to notify persons who would be
affected by such action. If the Regional
Administrator, EPA, advises the District
Engineer that the concerns for the
aquatic environment as expressed in the
Section 404(b) Guidelines require asser-

-~ tion of jurisdiction under § 323.4-4, and

the District Engineer and Division Engi-
neer disagree, the Office of the Chief of
Engineers (DAEN-CWO-N and DAEN-
CCH) shall be notified for further co-
ordination and resolution with the
Administrator.

§ 323.5 Special policies and procedures.

The Secretary of the Army has dele-
gated to the Chief of Engineers the au-
thority to issue or deny Section 404 per-
mits. (See Appendix A.) The f{ollowing
additional special procedures shall also
be applicable to the evaluation of permit
applications under this regulation:

(a) EPA Guidelines. Applications for
permits for the discharge of dredged or
fill- material into waters of the United
States will be reviewed in accordance
with guidelines promulgated by the Ad-
ministrator, EPA, under authority of Sec-

- tion 404(b) of the Federal Water Pollu-
tion Control Act. (See 40 CFR Part 230.)
- If the EPA guidelines alone prohibit the
designation of a proposed disposal site,
the economic impact on navigation and
anchorage of the failure to authorize the
use of the proposed disposal site will also
be considered in evaluating whether or
not the proposed discharge is in the pub-
lic interest.

(b) Coordination with EPA. Prior to
actual issuance of permits for the dis-
charge of dredged or filll material in
waters of the United States, Corps of
Engineers officials will advise appropriate
Regional Administrators, EPA, of the
intent to issue permits to which EPA has
objected, recommended conditions, or for
which significant changes are proposed.
If the Reglonal Administrator advises,
within fifteen days of the advice of the
intent to issue, that he objects to the
issuance of the permits, the case will be
forwarded to the Chief of Engineers in
accordance with 33 CFR 325.11 for fur-
ther coordination with the Administra-
tor, EPA, and decision. The report for-
warding the case will contain an analysis
of the economic impact on navigation
and anchorage that would occur by fail-
ing to authorize the use of a proposed
disposal site, and whether there are other
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economically feasible methods or sifes
available other than those to which the
Regional Administrator objects.

ArpENDIX A—~DELETION OF AUTHORITY TO
ISSUE OR DY PERMITS FOR THE DISCHARGE
or DRepcrp oz Py, MATERIAL INTO NAvI-
GABLE TWATERS -

Maecm 12, 1973.
Pursuant to the authority vested in me by

Section 404 of the FPederal Water Pollution
Control Act Amendments of 1972, 86 Stat. 816,
PL. 92-500, X hereby authorize the Chief of
Engineers and his authorized representatives
to issue or deny permits, after notice and op-
portunity for public hearings, for the dis-
charge of dredged or filled material into navi-
gable waters -at specified disposal sites. The
Chief of Engineers shall, in exercising such
authority, evaluate the impact of the pro-
poced diccharge on the public Interest. All
permits Issued shall specify a disposal site for
thoe discharge of the dredged or fill material
through the application of guldelines devel-
oped by the Administrator of the Environ-
mental Protection Agency and myself. In
those cases where these guldelines would pro-
hibit the speclfication of a disposal site, the
Chief of Engineers, in his evaluation of
whether the proposed discharge is in the pub-
‘Ui Interest, s avthorized also to consider the
cconomic impact on navigation and anchor-
ago which would cccur by falling to authorize
the use of a proposed disposal site. The per-
mits so granted may be made subject to such
opecial conditions as the Chief of Engineers
or his authorized representatives may con-
slder necessary in order to effect the purposes
of the above Act, other pertinent laws and
any applicable memoranda of understanding
batween the Secrefary of the Army and heads -
of other governmental agencles.

Tho Chlef of Engineers and his authorized
ropresentative shall- exercise the authority
hereby delezated subject to such conditions
as I or my authorized representative may
from time to time impose.

EexNerg E. BeELiEw,
Acting Secretary of the Army.

PART 324-—PERMITS FOR OCEAN DUMP-
ING OF DREDGED MATERIAL

Sec.

324.1 General.

3242 Definitions.

3243 Activities requiring permits.

324.4 Speclal procedures.

Appendix A.—Delezation of authority.

Avutroniry: 33 US.C. 1413.

§324.1 General.

This regulation prescribes in addition
to the general policies of 33 CFR 3204
and procedures of 33 CFR Part 325, those
special policies, practices and procedures
to be followed by the Corps of Engineers
in cqnnection with the review of appli-
catlons for Department of the Army per-
mits to authorize the fransportation of
dredged material by vessel for the pur-
pose of dumping it in ocean wafers at
dumping sites designated under 40 CFR
Part 228 pursuant to Section 103 of the
Marine Protection, Research and Sanctu-
arles Act of 1972, as amended (33 USC
1413) (hereinafter referred to as Section
103). See 33 CFR 320.2(h). Activities in~
volving the transportation.of dredged
material for the purpose of dumping in
the ocean waters also require Depart-

_ment of the Army permits under Section
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10 of the River and Harbor Act of 1899
(33 USC 403) for the dredging in navi-
gable waters of the United States. Appli-
cants for Department of the Army per-
mits under this Part should also refer to
33 CFR Part 322 to satisfy the require-
ments of Section 10. .

§ 324.2 Definitions.

For the purpose of this regulation, the
following terms are defined: ’
(a) The term “ocean waters” means

those waters of the open seas lying sea- -

ward of the base line from which the ter-
ritorial sea is measured, as provided for
in the Convention on the Territorial Sea
and the Contiguous Zone (15-UST 1606;
'TIAS 5639).

(b) 'The term “dredged material”
means any material
dredged from navigable waters of the
United States or ocean waters.

(¢) The term “transport” or “trans-

' portation” refers to the carriage and re-

lated handling .of dredged material by
a vessel.

§ 324.3 Activities requiring permits..

(a) General. Department of the Army
permits are required for the transporta-
tion of dredged material for the purpose
of dumping it in ocean waters. :

(b) Activities of Federal agencies. (1)
The transportation of dredged material
for the purpose of dumping in ocean
waters done by or ¢gn behalf of any Fed-

* eral agency other than the activities of

the Corps of Engineers are subject to the
procedures of this regulation. Agreement
for construction or engineering services
performed for other agencies by the
Corps of Engineers does not constitute
authorization under the regulation. Divi-
sion and District Engineers will therefore

. advise Federal agencies accordingly and

cooperate to the fullest extent in the
expeditious processing of their applica-
tions. The activities of the Corps of En~
gineers that involve the transportation
of dredged material for dumping in ocean.
waters are regulated by 33 CFR 209.145,

(2) The policy provisions set out in 33
CFR 320.4(j) relating to State or local
authorizations do not apply to work or
structures undertaken by Federal agen-
cies, except where compliance with non-
Federal authorization is required by Fed-
eral law or Executive policy. Federal
agencies are required to comply with the
substantive State, interstate, and local
water-quality sfandards and effluent
limitations as are applicable by law that
are adopted in accordance with or effec-.
tive*under the provisions of .the Marine
Protection, Research and Sanctuaries
Act of 1972, as- amended, and related
laws in the design, construction, man-
agement, operation, and maintehance of
their respective facilities. (See Executive
Order No. 11752, dated 17 Dec 73.) They
are not required, however, to obtain and
provide certification of compliance with
effluent. limitations and -water-quantity
standards from State or interstate water
pollution control agencies in connection
with activities involving discharges info

( ocean waters.

N
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§ 324.4 Special procedurcs.

The Secretary of the Army has dele-
gated to the Chief of Engineers the au-
thority to issue or deny Section 103 per-
mits. (See Appendix A.) The following
additional procedures shall also be ap-
plicable under this regulation.

(a) Public notice. For all applications
for Section 103 permits, the District En-
gineer will issue a public notice which
shall contain, in addition to the infor-
mation specified in 33 CFR 325.3, the
following information: °

(1) The location of the proposed dis-
posal site and its physical boundaries;

(2) A statement as to whether-the site
has been designated for use by the Ad-
minijstrator, EPA, pursuanft to Section
102(c) of the Act; N

(3) If the proposed disposal site has
not been designated by the Administra-
tor, EPA a description of the character-
istics of the proposed disposal site and an
explanation as to why no previously des-
ignated disposal site is feasible;

(4) A brief description of known
dredged material discharges at the pro-
posed disposal site;

(5) Existence and documented effects
of other authorized dumpings that have
been made in the dumping area -(e.g:,
heavy metal background reading and or-
ganic carbon content) ;

(6) An estimate of the length of time
during which disposal will continue at
the proposed site;

(') Characteristics and composition of

. the dredged material; and .

(8) A staztement concerning a prelim-
inary determination of the need for and/
or availability of an environmental im-
pact statement. .

(b) Evaluation. Applications for per-
mits for the transportation of dredged
material for the purpose of dumping it
in ocean waters will be evaluated to de-
termine whether the proposed dumping
will unreasonably degrade or endanger
human health, welfare, or amenities, or

- the marine environment, ecological sys-

tems or economic potentialities. In mak-
ing this evaluation, criteria established
by the Administrator, EPA, pursuant to
Section 102 of the Marine Protection Re-~
search and Sanctuaries Act of 1972, as
amended, shall be applied including an
evaluation .of the need for the ocean
dumping and including the availability
of alternatives to ocean dumping., Where
ocean dumping is determined to be nec-
essary, the District Engineer will, to the
extent feasible, specify disposal sites us-
ing the recommendations of the Admin-
istrator pursuant to Section 102(c) of the
Act. See 40 CFR Parts 220 to 229.

(¢) EPA review. If the Regional Ad-
ministrator, EPA, advises the District
Engineer that the proposed dumping will
comply with the criteria the District En~
gineer shall complete his evaluation of
the Section 103 application under this
regulation and 33 CFR Parts 320 and 325,
£, however, the Regional Administrator
advises the Disfrict Engineer that the
proposed. dumping will not comply with
the Criteria, the District Engineer will

. proceed as follows.

(1) The District Engineer shall deter-
mine whether there is an economically
feasible alternative method or site avail-
able other than the proposed ocean dig-
posal site. If there are other feasiblo al-

- ternative methods or sites available, the
District Engineer shall evaluate them in
accordance with 33 CFR Parts 320, 322,
323, 325 and this regulation, as appro-
priate.

(2) If the District Engineer makes o
determination that there is no econom-
ically feasible alternative method or site
available, he shall so advise the Regional
Administrator of his intent to issue the
permit setting forth his reasons for such
determination.

(d) EPA objection. If the Reglonal
Administrator advises, within 15 days of
the notice of the intent to issue, that he
still objects to the issuance of the per-
mit, the case will be forwarded to tho
Chief of Engineets, for further coordi-
‘nation with the Administrator, EPA, and
decision. The report forwarding the case
will contain, in addition to the analysis
required by 33 CFR 325.11, an analysis of
whether there are other economically
feasible methods or sites avallable to dig-
pose of the dredged material,

(e) Chief of Engineers review. Tho
Chief of Engineers shall evaluate the
permit application and make a decision
to deny the permit or recommend its 15«
suance. If the decision of the Chilef of
Engineers is that ocean dumping at the
proposed disposal site is required bo-
cause of the unavallability of economi=
cally feasible alternatives, he shall so
certify and request that the Secretary of
the Army seek & waiver from the Ad-
ministrator, EPA, of the Criteria or of
the critical site designation in accord-
ance with 40 CFR 225.4,

~APPENDIX A~-~DELECATION OF AUTHORITY T0
IssuE OR DENY PERMITS FOR THU TRANSPOR=
TATION OF DREDGED MATERIAL FOR TIL PURe«
POSE OF DUMPING IT INTO OCEAN WATLHY

Marcr 13, 1973,

Pursuant to the authority vested in me by’
Section 103 of the Marine Protcction, Re«
search, and Sanctuaries Act of 1072, 86 Stat.
1052, Pub. L. 92-532, I heroby authorize tho
Chief of Engineers and his authorized ropro-
sentatives to issue or deny permits, after
notice and opportunity for public hearlngt,
for the transportation of dredged materinl
for the purpose of dumping it in ocean wa-
ters. The Chiof of Engincors and his author«
ized representatives shall, in oxercising such
authority, ovaluate the impact of the prd-«
posed dumping on tho public interest, No
permit shall be 1ssued unless & dotermination
is made that the proposed dumping will not
unreasonably degrado or endangor human
health, welfare, or amenities, or tho madrine
environment, ecological systems, or economie
potentialities. In making this determination,
those criterla for ocean dumping established
by the Administrator of the Environmental
Protection Agency pursuant to Section 102
(a) of tho above Act which relats to tho
effects of the propesed dumping shall bo ap«
plied. In addition, based upon an evaluation
of the potential effect which a permit denial
will ‘have on navigation, economic and ine
dustrial development, and forelgn and do«
mestlc commerce of the United States, tho
Chief of Engineers or his authorlzed ropre-
sentatives, In evaluating the permit appl-
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cation, shall make an Independent determi-
nation as to the need for the dumping, other
possible methods of disposal, and appropri-
ate locations for the dumping. In consider-
ing appropriate dispdsal sites, recommended
sites designated by the Administrator of the
Environmental Protection Agency pursuant
-to Section 102(c) of the above Act will be
utilized to the extent feasible. Prior to issuing

. any permit, the Chief of Englneers or his

authorized representatives shall first notify
the Administrator of the Environmental
Protection Agency or his authorized repre-
sentative of his intention to do so. In any
case in which the Administrator or his au-
thorized representative disagrees with the
determination of the Chilef of Engineers or
his authorized representative as to compli-
ance with the criteria established pursuant
to ‘Section 102(a) of the above Act relating
to the effects of the dumping or with the re-
trictions established pursuant to Section
102(c) of the above Act relating to critical
areas, the determination of the Administra-
tor ,or his authorized representative shall
prevail If, in any such case. the Chief of
Engineers or his Director of Civil Works finds
that, in the disposition of dredged material,
there.is no economically feasible method or
site available other than a dumping site the
utilization of which would result in non-
compliance with such criteria or restrictions,
he shall so certify and request that I seek a
waiver from the Administrator of the Envi-
ronmental Protection Agency of the specific
requirements involved. Unless the Adminis-
trator of the XEnvironmental Protection
Agency grants a walver, the Chief of Engl-
neers or his authorized representatives shall
not issue a permit which does not comply
with.such criteria and restrictions. The per-
mits so granted may be made subject to such
special conditions as the Chief of Engineers
or his authorized representatives may con-
sider necessary in order to effect the pur-
poses of the above Act, other pertinent laws,
-and any applicable memoranda of under-
standing between the Secretary of the Army
and the heads of other governmental
agencies.

The Chief of Engineers and his authorized
representative shall exercise the authority
hereby delegated subject to such conditions

~as I or my authorized representative may

from time to time impose.

Kennere E. BeLIED,
Acting Secrtary of the Army.

PART 325—15ROCESSING OF DEPART-
MENT OF THE ARMY PERMITS

Sec.

825.1 Applications for permits.

325.2 Processing of applications.

325.3 Public notice.

8254 Environmental impact statement.

3825.5 TForms of authorization.

325.6 Duration of authorizations.

325.7 Modification, suspension, or revoca-
: tion of authorizations,

325.8 Authority to issue or deny authorl-

zations. -
325.9— Supervision and enforcement.
325.10 Publicity.
325.11 Reports.
- Appendix A—Permit Form.
Appendix B—Army/Interior Memorandum
of Understanding.

AvrHORITY: 33 U.S.C. 401 et;seq 33 U.S.C.
1344; 33 U.S.C. 1413.
§325.1 Apphcat.lons for permits,

(a) General. The processing proce=-
dures of this regulation (Part 325) apply
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to any form of Department of the Army
permit. Special procedures and addi-
tional infqormation are contained in Parts
320 through 324. This Part is arranged
in the basic timing sequence used by the
Corps of Engineers in processing Depart-
ment of the Army permits.

(b) Application form. Any person pro-
posing to undertake any activity requir-
ing Department of the Army authoriza-

_tion as specified in 33 CFR 321-324 must

apply for a permit to the District Engi-
neer in charge of the District where the
proposed activity is to be performed. Ap-
plications for permits must be prepared
in accordance with instructions in Engi-
neer Pamphlet 1145-2-1, “A Guide for
Applicants,” utilizing the prescribed ap-
‘plication form (ENG Form 4345). The
form and pamphlet may be obtained
from the District Engineer having juris-
diction over the waterway in which the
proposed activity will be located. Local
variations of the application form for
purposes of facilitating coordination
wietg State and local agencies may be
us

(c) Content of application. (1) Gen-
erally, the application must include a
complete description of the proposed
activity including necessary drawings,
sketches or plans; the location, purpose
and intended use of the proposed activ-
ity; scheduling of the activity; the names
and addresses of adjoining property
owners; the location and dimensions of
adjacent structures; and the approvals
required by other Federal, interstate,
State or local agencles for the work, in-
cluding all approvals received or demals
already made.

(2) If the activity involves dredging in
waters of the United States, the applica-
tion must include a description of the
type, composition and quantity of the
material to be dredged, the method of
dredging, and the site and nlans for dis-
posal of the dredged material.

(3) If the activity includes the dis-
charge of dredged or fill material in the
waters of the United States or the trans-
portation of dredged material for the
purpose of dumping it in ocean waters,
the application must include the source
of the material; a description of the

- type, composition and quantity of the

material; the method of transporta-
tion and disposal of the material;
and the Ilocation of the disposal
site. (Sce Part 324 for additional infor-
mation requirements on ocean dumping
applications.) Certification under Sec-
tion 401 of the Federal Water Pollution

Control Act is required for such dis--

charges into waters of the United States.

(4) If the activity includes the con-
struction of a fill or pile or float-sup-
ported platform, the project description
must include, the use and specific struc-
tures to be erected on the fill or platform.

(d) Additional information. In addi-
tion to the information indicated in sub-
paragraph (c), above, the applicant will
be required to furnish such additional in-
formation as the District Engineer may
deem necessary to assist him in his
evaluation of the application. Such
additional information may include
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environmental data and information on
alternate methods and sites, as may be
necessary for the preparation of the En-
vironmental Assessment or Environmen-
tal Impact Statement (see § 325.4).

(e) Signature of application. The ap-
plication must be signed by the person
who desires to undertake the proposed
activity; however, the application may
be signed by a duly authorized agent if
accompanied by a statement by thaf per-
son designating the agent and agreeing
to furnish, yoon request, supplemental
information in support of the applica-
tion. In either case, the signature of the
applicant will be understood to be an af-
firmation that he possesses the authority
to undertake the activify proposed in his
application, except where the lands are
under the confrol of the Corps of Engi-~
neers, in which cases the District Engi-
neer will coordinate the transfer of the
real estate and the permit action. When
the application is submitted by an agent,
the application may include the activity
of more than one owner provided the
character of the activity of each owner is
similar and in the same general area.

() Fees. Fees are required for permit
applications under Section 404 of the
Federal Water Polufion Confrol Acf -
Amendments of 1972, Section 103 of the
Marine Protection, Research and Sanc-
tuarles Act of 1972, as amended, and
Sections 9 and 10 of the River and Har-
bor Act of 1899. A fee of $100.00 will be
charged when the planned or ultimate
purpose of the project is commercial or
industrial in nature and is in support of
operations that charge for -the produc-
tHon, distribution or sale of goods or serv-
ices. A $10.00 fee will be charged for
permit applications when the work is
non-commercial in nature and provides
personal benefits that have no connec-
tion with a commercial enferprise. The
final decision as to basis for fee (commer-~
cial vs. non-commerecial) shall be solely
the responsibilify of the District Engi-
neer. No fee will be charged if the appli-
cant withdraws his application at any
time prior to issuance of the permit and/
or if his application is denied. Collection
of the fee will be deferred until the appli-
cant is notified by the District Engineer
that a public interest review has been
completed and that the proposed activity
has been determined to be in the publie
Interest. Upon receipt of this notification
the applicant will forward a check or
money order to the District "Engineer,
made payable to the Treasurer of the
United States. The permit will then be
Issued upon receipt of the application
fee. Multiple fees are not to be charged
if more than one law is applicable. Any
modification significant enough to re-
quire a permit will also require a fee. No
fee will be assessed when a permit is
transferred from one property owner to
another. No fees will be charged for time
extensions or general permits. Agencies
or instrumentalities of Federal, State or
Jocal governments will not be required
to pay any fee In connection with the
applcations for permits. This fee struc-
ture will be reviewed from time to time.
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§325.2 Processing of applications.

(a) Standard procedures. (1) When
an application for a permit is received,
the District Engineer shall immediately
assign it a number for identification,
acknowledge receipt thereof, and advise
the applicant of the number assigned to
it. He shall review the application for
completeness, and obtain from the ap- -
plicant any additional information he
deems necessary for further processing.

(2) When all required information has
been provided, the District Engineer will—
issue a public notice as described in
§ 325.3, below, unless specifically ex-
empted by other provisions of thls regu-
latxon

© (3) The District Engineer shall con-
sider all comments received in response
to the public notice (see § 325.3) in his
subsequent actions on the permit appli-
cation, Receipt of the comments will be
acknowledged and they will be made a
part of the official file on the applica-
tion. Comments received as form, letters
or petitions may be acknowledged as a
group to the person or organization re-
sponsible for the form letter or petition.
If comments relate to matters within
the special expertise of another Federal
agency, the District Engineer may seek
the advice of that agency. The applicant
must be given the opportunity to furnish
the District Engineer his proposed reso-
lution or rebuttal to all objections from-
Government agencies and other substan-
tive adverse comments before final deci-
sion will be made on the application.

(4) The District Engineer shall pre-
pare an Environmental Assessment on all
applications. The Environmental Assess~
ment shall be dated, signed, and placed
in the record and shall include the ex- .
pected environmental impacts of the pro-
posal. Where the District Engineer has
delegated authority to sign permits for
and in his behalf, he may similarly dele-
gate the signing of the Environmental
Assessment. In those cases requiring an
Environmental Impact Statement (EIS),
the draft EIS may serve as the Environ-
mental Assessment. Where an EIS is not -
prepared, the Environmental Assessment
will include a statement that the decision
on the application is not a major Federal
action significantly affecting the quality
of the human environment,

(6) The District Engineer shall also
evaluate the proposed application to de-
termine the need for a public hearing
pursuant to 33 CFR Part 327.

(6) After gll above actions have been
completed, the District Engineer will de-
termine in accordance with the record
and applicable regulations whether or
not the permit should be issued, He shall
prepare a Findings of Fact on all appli-
cations to support his determination. The
Findings of Fact shall include the Dis-
trict Engineer’s views on the probable
effect of the proposed work on the public
interest including conformity with the
guldelines published for the discharge of
dredged or fill material in waters of the
United States (40 CFR Part 230) or with -
the criteris for dumping of dredged
‘material in ocean waters (40 CFR Parts
220 to 229), if applicable, and the con-
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clusions of -the District Engineer. The
Findings of Fact shall be dated, signed,
and included in the record prior to final
action on the application. Where the Dis~
trict Engineer has delegated authority to
sign permits for and in his behalf, he
may similarly delegate the signing of the
Findings of Fact. If a permit is war-
ranted, the District Engineer will deter-
mine the conditions and duration which
should be incorporated into the permit.
In accordance with the authorities speci-
fied in § 325.8, the District Engineer will
take final action or forward the applica~
tion with all pertinent comments, rec-
ords, and studies, including the final
Environmental TImpact Statement, if
“prepared, through channels to the official
duthorized to make the final decision.
‘The report forwarding the application
for decision will be in the format pre-
scribed in § 325.11. Notice that the appli-
cation has been forwarded to higher
headquarters will be furnished the appli-
cant and to any Federal agency express-
ing an interest in the application. Such

notice shalt not divulge the District -

Engineer’s recommendations. In those
cases where the application is forwarded
for decision in the format prescribed in
-§ 325.11, the report will serve as the Find-~
ings of Fact

(7) If the final decmon is to deny the
permit, the applicant will be advised in
writing of the reason for denial. If the
final decision is to issue the permit, the
issuing official will forward two copies of
the draft permit to the applicant for
signature accepting the conditions of the
permit. The applicant will return both
signed copies.to the issuing official who
then signs and dates the permit. The per~
mit is not valid until signed by the issu-
ing official. Final action on the permit
application is the signature on the letter
notifying the applicant of the denijal of
his application or signature of the issu-
ing official on the authorizing document.

(8) The District Engineer will publish
monthly a list of permits issued or denied
during the previous month, The list will
identify each action by public notice
number, name of applicant, and brief
description of activity involved. This list
will be distributed to all persons who re-
ceived any of the public notices listed.

(9) If the applicant fails to respond
within 45 days to any request or inquiry
of the District Engineer, the District
Engineer may advise the applicant by
certified letter that his application will
be considered as having been withdrawn
unless the applicant responds thereto
within thirty da,ys of the date of the
letter.

(b) Procedures for particular types of
permit situations. (1) If the District
Engineer determines that water quality
certification for the proposed activity is
necessary under the provisions of the
Federal Water Pollution Control Act, he
shall so notify the applicant and obtain
from him either the appropriate certifi-
cation or a copy of his application, for
such certification. The District Engineer
may issue the public notice of the appli-
cation jointly with the certifying agency
if arrangements for such joint notices

have been approved by the Division
Engineer. When the activity may affect
the waters of another State, a copy of
the certification will be forwarded to the
Regional Administrator of EPA who shall
determine if the proposed activity may
affect the quality of the waters of any
State or States other than the State in
which the work is to be performed. If he
needs supplemental information in order
to make this determination, the Reglonal
Administrator may request it from the
District Engineer who shall obtain 1t
from the applicant and forward it to the
Regional Administrator. The Reglonal
Administrator shall, within thirty days
of receipt of the application, certification
and supplemental information, notify
the affected State, the District Engineer,
and the applicant in the event such a
second State may be affected. The sec-
ond State then has sixty days to advise
the District Engineer that it objects to
the issuance of the permit on the basis
of the effect on the quality of its waters
and fo request a hearing. No authoriza-
tion will be granted until required certi-
fication has been obtained or has heen
waived. Waiver is deemed to occur if the
certifying agency fails or refuses to act
on a request for certification within a
reasonable period of time after receipt of
such request. The request for certification
must be made in accordance with the
regulations of the certifying agency. In
determining whether or not a walver
pericd has commenced, the District
Engineer will verify that the certifying °
agency has received a valid request for
certification. Three months shall gen-
erally be considered to be a reasonable
period of time. If, however, special
circumstances identified by the District
Engineer require that action on an
application be taken within a more
limited period of time, the District
Engineer shall determine a reasonable
lesser period of time, advise the certify-
ing agency of the need for action by a
particular date and-that, if certification
is not received by that date, it will be
considered that the requirement for
certification has been walved. Similarly
if it appears that circumstences may
reasonably require a period of time
longer than three months, the District
Engineer may afford the certifying
agency up fo one year to provide the re-
quired certification before determining
that a walver has occurred. District
Engineers shall check with the certifying
agency at the end of the allotted period
of time before determining that a waiver
has occurred.”

(2) If the proposed activity i1s to be
undertaken in a State operating under
a coastal zone menagement program
approved by the Secretary of Commerce
pursuant to the Coastal Zone Manage-
ment Act (see 33 CFR 320.3(b)), the
District Engineer shall proceed os
follows:

(1) If the applicant is a Federal agency,
and the application involves & Federal
activity in or affecting the coastal zone
or a Federal development project in the
coastal zone, the District Engineer shall
forward a copy of the public notice to
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the agency of the State responsible for
reviewing the consistency of Federal
activities, The Federal agency applicant
shall be responsible for eomplying with

. -the Coastal Zone Management Act’s

directives for ensuring that Federal
agency activities are undertaken in g
manner . which is consistent, to the
maximum extent practicable, with ap-
proved coastal zone management pro-
grams. (See 15 CFR Part 930.) If the
State coastal zone agency objects to the
proposed Federal acfivity on the basis of
its inconsistency with the State’s ap-
proved coastal zone management pro-
gram, the District Engineer shall not
make a final decision on the application
until the disagreeing parties have had an
opportunity to utilize the procedures
specified by the Coastal Zone Manage-
ment Act for resolving such disagree-
ments.

(ii) If the applicant is not a Federal
.agency and the application involves an
activity affecting the coastal zone, the
District Engineer shall obtain from the
applicant a certification that his pro-
posed activity complies with and will be
conducted in a manner that is consist-
ent with the approved State coastal zone
management program. Upon receipt of
the certification, the District Engineer
will forward a copy of the public notice
(which will include the applicant’s cer-

7 tification statement) to the State coastal

zone agency and request its concur-
rence or objection. The District Engineer
can issue the public notice of the appli-
cation jointly with the State agency if
arrangements for such joint notices

" have been approved by the Division En-

gineer. If the State agency objects to
the certification or issues a decision in-
dicating that the proposed.activity re-
quires further review, the District En-
gineer shall not issue the permit until
the State concurs with the certification
statement or the Secretary of Commerce
determines that the proposed activity is
consistent with the purposes of the
_ Coastal Zone Management Act or is nec-
‘essary in the interest of national secu-
rity. If the State agency fails to con-
cur or object to a certification state-

" ; ment within six months of the State

-

agency’s receipt of the certification
statement, State agency concurrence
with the certification statement shall be
conclusively presumed: - -

(3) If the proposed activity involves
any property listed or eligible for list-
ing-in the National Register of Historic
Places (which is published in its entirety
in the Feperal REGIsTER annually in
February with addenda published each
“month), the District Engineer will pro-
ceed in accordance with 33 CFR Part
305.

(4) If the proposed activity consists
of the dredging of an access channel
and/or berthing facility associated with
an authorized Federal navigation proj-
ect, the activity will be included in the
planning and coordination of the con-
struction or maintenance of the Fed-
eral project to the maximum extent fea-
sible. Separate notice, hearing, and En-
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vironmental Impact Statement will not
be required for activities so included and
coordinated; and the public notice is-
sued by the District Engineer for these
Federal and assoclated non-Federal ac-,
tivities will be the notice of intent to is-
sue permits for those included non-Fed-
eral dredging activities. The decision
whether to issue or.deny such & permit
will be consistent with the decision on
the Federal project unless special con-
siderations applicable to the proposed
activity are identified. (See §322.5(a).)

(5) Coples of permits will be furnished
to other agencies in appropriate cases as
follows:

(1) If the activity Involves the con-
struction of structures or artificial is-
lands on the outer continental shelf, to
the Director, Defense AMappling Agency,
Hydrographic Center, Washington, D.C.
20390: Attention, Code N512 and to the
Director, National Ocean Survey, NOAA,
Department of Commerce, Rockville,
Maryland 20852.

(i) If the activity involves the con-
struction of structures to enhance fish
propagation (fish havens) along the
coasts of the United States, to Defense
Mapping Agency, Hydrographlc Center
and National Ocean Survey as in (1),
above, and to the Director, Office of
Marine Recreational Fisheries, Natfonal
Marine Fisheries Service, Washington,
D.C.20235.

(i) If the activity Involves the erec-
tion of an aerial transmission line across
a navigable water of the United States,
to the Director, National Ocean Survey,
NOAA, Department of Commerce, Rock-
ville, Maryland 20852, reference C322.

(iv) If the activity is listed in subpara-
graphs (1), 1, or (ill), above, or in-
volves the transportation of dredged
material for the purpose of dumping it
in ocean waters, to the appropriate Dis-
trict Commander, U.S. Coast Guard.

(¢) Emergency procedures. An “emer-
gency” is a situation which would result
in an unacceptable hazard to life or
severe loss of property if corrective ac-
tion requiring a permit is not undertaken
within a time perlod less than ‘the
normal - time needed to process the ap-
plication under required procedures. In
such cases the District Engineer will ex-
plain the circumstance and recommend
special procedures in writing to the Chief
of Engineers, ATTN: DAEN-CWO-N.
The Chief of Engineers, upon consulta-
tion with the Secretary of the Army or
his authorized representative, will in-
struct the District Engineer as to fur-
ther processing of the application.

(@) Timing of processing of applica-
tions. In view of the extensive coordina-
tion with other agencies and the public
and the study of all aspects of proposed
activities required by the above proce-
dures, applicants must allow adequate
time for the processing of their applica-
tions. The District Engineer will be
guided by the following time limits for
the indicated steps in processing permit
applications:

(1) Public notice should be Issued
within fifteen days of receipt of all re-

_quired information from the applicant,

.
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unless joint notice with State agencies
is to be used.

(2) The recelpt of comments as a re-
sult of the public notice should not ex-
tend beyond thirty days from the date of
the notice. However, if unusual circum-
stances warrant, the District Engineer
may extend the comment period up fo a
maximum of seventy-five days. .

(3) The District Engineer should
elther send notice of denial to the
applicant, or issue the draft permit
to the applicant for acceptance and
signature, or forward the application
to higher headquarters within thirty
days of one of the following which-
ever is latest: Closing of the public
notice comment period with no objec-
tions received; receipt® of notice of
withdrawal of objections; completion
of coordination following receipt of ap-
plicant’s rebuttal of objections; closing
of the record of a public hearing; or ex~
piration of the waiting period following
the filing of the final Environmental ITm-
pact Statement with CEQ.

§ 325.3 Public notice.

(a) General. The Public notice is the
primary method of advising all inter-
ested parties of the proposed activity for
which a permit is sought and of soliciting
comments and information necessary to
evaluate the probable impact on the pub-
Iic Interest. The notice must, therefore,
include sufficient information to give 2
clear understanding of the nature of the
activity to generate meaningful com-
ments. The notice should include the
following items of information:

(1) Applicable statutory authority or -
authorities;

(2) The name and address of the ap-
plicant;

(3) The location of the proposed activ-

(4) A brief description of the proposed
activity, its purpose and intended wuse,
including a description of the type of
structures, if any, to be erected on fills,
or pile or float-supported platforms, and
& description of the type, composition
and quantity of materials -to be dis-
charged or dumped and means of con-
veyance. See also 33 CFR 324 for addi-
tional information required on ocean
dumping public notices;

(5) A plan and elevation drawing
showing the general and specific site Io-
cation and character of all proposed ac-
tivitles, including the size relationship
of the proposed structures to the size™
of the impacted waterway and depth of
water in the area; .

(6) If the proposed activity would
occur in the territorial seas or ocean
waters, a description of the activity's
relationship to the baseline from which
the territorial sea is measured;

(7) A lst of other government au-
thorizations obtained or requested, in-
cluding required certifications relative to
water quality, coastal zone management,
or marine sanctuaries; »

(8) A statement concerning & pre-
liminary determination of the need for
and/or avaflabllity of an Environmental
Impact Statement;
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" (9) Any other available information
which may assist interested parties in
evaluating the likely impact of the pro-
posed getivity, if any, on factors affect-
ing the public interest, including en-
vironmental values; and

(10) A reasonable period of time,
normally thirty days but nof less than
fifteen days from date of mailing, within
which interested parties may express
their views concerning the permit
application.

(b) Ewvaluation factors. A paragraph
describing the various factors on which
decisions are based during evaluation of
a permit application shall be included
in every public notice.

(1) Except as provided in paragraph
(b) (4) below, the following will be in-
cluded:

The declslon whether to issue a permit
will be based on an evaluation of the prob-
able Impact of the proposed activity on the
public interest. That decision will reflect
the national concern for both protection and
utilization of important resources. The
benefit which reasonably may be expected
to accrue from the proposal must be
balanced agalnst its reasonably foreseeable
detriments. All factors which may be relevant
to the proposal will be considered; among
those are conservation, economics, aesthetics,
general environmental concerns, historic
values, fish and wildlife values, lood dam-
age prevention, land use, navigation, recrea-
tlon, water supply, water quality, energy
needs, safety, food production and, in gen-
eral, the needs and welfare of the people.

(2) If the activity involves the dis-
charge of dredged or fill material into
the waters of the United States or the
transportation of dredged material for
the purpose of dumping it in ocean wa-
ters, the public notice shall also indicate

that the evaluation of the impact of the -

activity on the public interest will in-
clude application of the guidelines
promulgated by the Administrator, EPA,
under authority of Section 404(b) of the
Federal Water Pollution Control Act (40
CFR Part 230) or of the criteria estab-
lished under authority of Section 102(a)
of the Marine Protection, Research and
Sanctuaries Act of 1972, as amended (40
CFR Parts 220 to 228), as appropriate.
See also 33 CFR Part 324. .

(3) If the activity includes the dis-
charge of dredged or fill material in
the waters of the United States or the
transportation of dredged material for
the purpose of dumping it in ocean
waters, the following statement will also
be included in the public notice:

Any person may request, in writing, within
tho comment perifod specified in this notice,
that a public hearing be held to consider
this application. Requests for public hear-
ings shall state, with particularity, the rea-
sons for holding a public hearing.

(4) In cases involving constructmn of
fixed structures or artificial islands on
Outer Continental Shelf lands which are
under mineral lease from the Depart-
ment of the Interior, the notice will con-
tain the following statement: “The de-
cision as to whether a permit will be
issued will be based on an evaluation
of the impact of the proposed work on
navigation and national security.”
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(¢) Distribution of public notices. (1)
Public notices will be distributed for
posting in post offices or other appro-
priate public places in the vicinity of
the site of the proposed work and will
be sent to the applicant, to appropriate
city and county officials, to adjoining
property owners, to appropriate State
agencies, to concerned Federal agencies,
to local, regional and national shipping
and other concerned business and con-
servation organizations, to appropriate
River Basin Commissions, and to any
other interested party. If in the judg-
ment of the District Engineer the pro-
posal may result-in substantial public
interest, the public notice (without
drawings) may be published for five con-
secutive days in the local newspaper, and
the applicant shall reimburse the Dis~
trict Engineer for the costs of publica-
tion. Copies of public notices will be
sent to all parties who have specifically
requested copies of public notices, to the
U.S. Senators and Representatives for
the area where the work is to be per-
formed, the Field Representatvie of the
Secretary of the Inferior, the Regional
Director of the Fish and Wildlife Service,
the Regional Director of the National
Park Service, the Regional Administra-
tor of the Environmental Protection
Agency (EPA), the Regional Director of
the National Marine Fisheries Service of
the National Oceanic and Atmospheric
Administration (NOAA), the head of the
State agency responsible for fish and
wildlife resources, and the District Com-
mander, U.S. Coast Guard.

(2). In addition to the general distribu-
tion of public notices cited above, notices
will be sent to other addresses in appro-
-priate cases as follows:

" () If the activity involves structures or
dredging along the shores of the sea or
Great Lakes, to the Coastal Engineering
Research Center, Washington D.C.
20016.

(ii) If the activity mvolves construc-
tion of fixed structures or artificial
islands on the Outer Continental Shelf or
in the territorial seas, to the Deputy As-
sistant Secretary of Defense (Installa-
tions and Housing), Washington, D.C.
20310; the Director, Defense Mapping
Agency, Hydrographic Center, Washing-
ton, D.C. 20390, Attention, Code N512;
and the Director, National Ocean Survey,
NOAA, Department of Commerce, Rock-
ville, Maryland 20852. .

(iii) If the activity involves.the con-
struction of structures to enhance fish
propagation along the Aflantic, Pacific,
and Gulf coasts, to the Director, Office
of Marine Recreational Fisheries, Na-
tional Marine Fisheries Service, Wash-
ington, D.C. 20235.

(iv) If the activity involves the con-
struction of structures which may affect
aircraft operations or for purposes asso-
cigted with seaplane operations, to the
Regional Director of the Federal Aviation
Administration.

(v) If the activity is in connection with
a foreign-trade zone, to the Executive
Secretary, Foreign-Trade Zones Board,
Department of Commerce, Washington,
D.C. 20230 and to the appropriate Dis-

trict Director of Customs as Resident
Representative, Foreign-Trade Zones
Board. .

(3) It is presumed that all interestod
parties and agencies will wish to respond
to public notices; therefore, a lack of re~
sponse will be interpreted ag meaning
that there is no objection to the applica~
tion. A copy of the public notice with the
list of the addressees to whom the notice
was sent will be included in the record.
If a question develops with respect to an
activity for which another agency has
responsibility and that other agency has
not responded to the public notice, the
District Engineer may request their com-
ments. Whenever o response to 8 public
notice has been received from & member
of Congress, either in behalf of a constit-
uent or himself, the District Enginecer
will inform the member of Congress of
the final decision.

(d) General permit notices (RCS:
DAEN-CWO-52). For purposes of pors
forming & nationwide analysis of the
effectiveness of the general permit pro-
gram, Division offices will submit “Public
Nofices -on General Permits” reports
(RCS: DAEN-CWO-52) by COB on the
15th day, following the end of each quar~
ter, to HQDA (DAEN-CWO-N) Wagh~
ington, D.C. 20314. Said reports will be in
the form of a lefter listing the public
notices published during the previous
month fo announce proposals or fo final~
ize issuances of general permits; copies of
the public notices are to be made inclog~
ures to the reports. Negative reports will
be submitted if no general permit actions
have taken place in the Division during
the reporting period.

§ 325.4 Environmental

ments.

(a) General. Section 102(2) (¢) of tho
National Environmental Policy Act of
1969 (NEPA) requires all FPederal agen~
cies, with respect to major Federal ac~
tions significantly affecting the quality of
the human environment, to submit to the
President’s Council on Environmental
Quality a detailed statément on:

(1) The environmental impact of the
proposed actions.

(2) Any adverse environmental effecty
which cannot be avoided should the pro-

impact  states

.posal be implemented.

..

(3) Alternatives
action,

(4) The relationship between local
short-term uses of man’s environment
and the maintenance and enhancemeont
of long-term productivity.

(5) Any irreversible and irretrievable
commitments of resources which would

to the proposed

. be involved in the proposed action should

it be implemented. The District Engi-
neer must determine whether such an
Environmental Impact Statement (EIS)
is required in connection with each pex-
mit application.

(b) EIS procedures. In addition to the
procedures required by 33 CFR 209.410
(ER 1105-2-507), the following special
procedures apply to the processing of
permits involving the preparation of an
EIS.

(1) The District Engineer, at the
earliest practicable time prior to the ig«
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suance of the public notice, shall make
- g preliminary assessment of impacts of
the project should it be approved and
make a preliminary determination as to
whether the quality.of the human envi-
ronment would be significantly affected.
This preliminary assessment will nor-
mally be based on experience with simi-
lar type’activities performed in the past.
A statement of the District Engineer’s
preliminary determination shall be in-
cluded in the public notice. This prelim-
inary determination will be reconsidered
as additional information is developed.
(2) If the District Engineer’s final
determination-after consideration of all
additional information . developed (in-

" - ¢luding responses to the public notice)

is that the proposed work will not sig-
nificantly affect-the quality of the hu-
man environment, the District Engi-
neer’s determination shall be docu-~
mented, dated, and placed in the record
as -his Environmental Assessment: (see
§ 325.2(2) (D).

(3) Af such time as the District En-~
gineer believes that a permit may be
warranted but that the proposed activ-
ity would. significantly affect the qual-
ity of the human environment, he will
require the applicant to furnish any ad-
ditional information that the District
Engineer considers necessary to allow
his preparation of an EIS. The appli-
cant should also be advised at this time

- that there is no assurance that favor-

able action will ultimately be taken on
his application. Additionally, if the Dis-
trict Engineer has previously announced
a preliminary determingtion that -no
EIS would be required, he shall issue a
supplemental public notice to advise the
- public of the changed determination. If
the applicant is unable to furnish cer-
tain information considered by the Dis-
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sure that the resulting EIS adequately
describes the impact of the activity
which is subject to Corps permit au-
thority. That previously prepared EIS
will be referenced in the public notice an-
nouncing the permit application and a
statement included that the effects of the
proposed activity on the environment as
outlined therein will be carefully con-

. sidered in the evaluation of the permit

-

trict Engineer to be necessary for the,

EIS, the District Engineer may, after
obtaining “written approval from the
Division Engineer, charge the appli-
cant pursuant to 31 U.S.C. 483(a) for
those extraordinary expenses incurred
by the Government in developing the in~
formation. All money so collected shall
be paid into the Treasury of the United
States as miscellaneous receipts. Other-
wise the costs of the preparation and
distribution of the EIS itself shall be
borne by the Federal Government. In
those cases when the determination has
been made that an EIS will be required,’
. the District Engineer shall consider in-
viting public comments as to specific
factors of concern which should be ad-
dressed in the draft EIS. Upon prepara-
tion of the draft EIS, a public notice
shall be issued summarizing the faots of
the case and announcing the availabil-
ity of the drait EIS. A copy of that
notice shall be furnished to a1l recip-
jents of the draft EIS including CEQ. If
a public hearing is to be held pursuant
to §325.2(2) (5), the hearing may be
held anytime afber completion of the
draft EIS.

(4) If another agency is the- lead

agency as defined by the CEQ guidelines

(40 CFR-1500.7{b) ) the District Engineer-

will coordinate with that agency to in-

application.

(c) Public notice on EIS filing. The
30-day wait period required by the Na-
tional Environmental Policy Act for is-
suing a permit for which an EIS hasbeen
prepared begins with notation in the
Federal Register that the FEIS has been
filed with CEQ or on the date of delivery
to U.S. Postal Service facilities for mail-
ing of copies of the FEIS to agencles,
groups, and individuals on the project
mailing list, whichever date is later. In
order to notify the interested public of
their opportunity to comment on the
FEIS, the District Engineer shall issue a
public notice when the filing notation has
been published in the Federal Register to
all parties receiving the original applica-
tion notice or draft EIS and to all others
who have expressed an interest in the
application. The publlc notice should
include:

" (1) A brief summary of application
(applicant, work, date of public notice,
date of draft EIS release, date of public
hearing, if held) ;

(2) Opportunity to comment to the
District Engineer on the FEIS until the
deadline date projected by the 30-day
wait period;

(3) A statement that the comments
received on the FEIS will be evaluated
and considered in arriving at the final
decision on the application;.and

(4) Information on how interested
parties can obtain or have access to the
FEIS.

§325.5 Forms of authorization.

(a) General. (1) Department of the
Army authorizations under this regula-
tion shall be in the form of an individual
permif, general permit, or letter of per-
mission, as appropriate. The basic for-
mat shall be ENG Form 1721, Depart-
ment of the Army Permit (Appendix A).

(2) While the general conditions in-
cluded in ENG Form 1721 are normally
applicable to all permits, some may not
apply to certain authorizatlons (e.g.,
after-the-fact situations where work is
completed, or situations in which the
permittee is a Federal agency) and may
be deleted by the issuing officer. Special
conditions applicable to the specific
activity will be included in the permit
as necessary to protect the public in-
terest,

(b) Letiers of permission. In those
cases subject to Section 10 of the River
and Harbor Act of 1899 in which, in the
opinion of the District Engineer, the pro-
posed work is minor, will not have sig-
nificant impact on environmental values,
and should encounter no opposition, the
District Engineer may omit the publish-
Ing of a public notice and authorize the
work by a letter of permission. However,

)
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he will coordinate the proposal with all
concerned fish and wildlife agencies,
Federal and State, as required by the
Fish and Wildlife Coordination Act. The

letter of permission will not be used fo -

authorize the discharge of dredged or fill
material into waters of the United States
nor the transportation of dredged ma-
terial for purposes of dumping it in ocean
waters. The letter of permission will be
in letter form and will identify the per~
mittee, the authorized work and loca-
tion of the work, the statutory author-
ity (.e, 33 U.S.C. 403), any limitations
on the work, 2 construction time limit
and a requirement for a report of com-
pleted work. A copy of the general con-
ditions from ENG Form 1721 will be at-
tached and will be incorporated by ref-
erence into the letter of permission.

(¢) General permits. The District En-
gineer may, after compliance with the
other procedures of this rezulation, issue
general permits for certain clearly de-
seribed catezories of structures or work,
Including discharges of dredged or fill
material, requiring Department of the
Army permits. After a general permit
has been issued, Individual activities
falling within those categories that are
authorized by such general permits do
not have to be further authorized by the
procedures of this regulation unless the
District Engineer determines, on a case-
by-case basis, that the public interest
requires.

(d) Section 9 permits. Permits for
structures under Section 9 of the River
and Harbor Act of 1899 will be drafted
during review procedures at Department
of the Army level.

(e) Nationwide permits. Nationwide
permits mean Department of the Army
authorizations that have been issued by
the rezulations for certain specified ac-~
tivities nationwide. If certain conditions
are met, the specified activities can take
place without the need for an individual
or general permit.

§ 325.6 Duration of authorizations.

(a) General. Department of the Army
authorization may authorize both the
work and the resulting use. Authoriza-
tions continue in effect until they auto-
matically expire or are modified, sus-
pended, or revoked.

“(b) Structures. Authorizations for the
existence of a structure or other activity
of a permanent nature are usually for an
indefinite duration with no expiration
date cited. However, where a temporary
structure is authorized, or where restora-
tion of a waterway is contemplated, the
authorization will be of limited duration
with a definite expiration date. Except as
provided in subparagraph (e), below,
permits for the discharge of dredgsed ma-~
terlal in the waters of the United States
or for the transportation of dredged ma-
terial for the purpose of dumping it in
ocean waters will be of limited duration
with a definite expiration date.

(c) Works. Authorizations for con-
struction work or other activity will spec-
ify time limits for accomplishing the
work or activity. The time Hmits will
speclfy a date by which the work must be
started, normally one year from the date
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of Issuance, and a date by which the
work must be completed. The dates will
be established by the issuing official and
will provide reasonable times based on
the scope and nature of the work in-
volved. An guthorization for work or
other activity will automatically expire
if the permittee fails to request an ex-
tension or revalidation.

(d) Extensions of time. Extensions of.

time may be granted by the District
Engineer for authorizations of limited
duration, or for the time limitations im-
posed for starting or completing the
Jwork or activity. The permittee must re-
quest the extension and explam the basis
of the request, which Wlll be granted
only if the District Engmeer determines
that an exfension is in the general pub-
lic interest. Requests for extensions will
be processed in accordance with the

regular procedures of §325.2, including
+ issuance of a public notice, except that
such processing is not required where the
District Engineer determines that there
have been no significant changes in the
attendant circumstances since the au-
thorization was issued and that the work
is proceeding essentially in accordance
with the approved plans and eonditions.

(e) Periodic mainienance. If the au-
thorized work includes periodic mainte-
nance dredging, an expiration date for
the authorization of that maintenance
dredging will be included in the permit.
The expiration date, which in no event
is to exceed ten years from the date of
issuance of the permit, will be established
by the issuing official after his evaluation
of the proposed method of dredging and
disposal of the dredged material in ac-
cordance with the requirements of 33
CFR Parts 320 to 325. In such cases, the
District Engineer shall require notifica-
tion of the maintenance dredging prior
to actuel performance to insure con-
tinued compliance with the requirements
of the regulation and 33 CFR Parts 320-
324. If the permittee desires to continue
maintenance dredging beyond the expi-
ration date, he must request a revalida-
tion of that portion of his permit which
authorized the mainftenance dredging.
The request must be made to the District
Engineer six months prior to the expi-
ration date, and include full description
of the proposed methods of dredging and
disposal of dredged materials. The Dis-
trict Engineer will process the request
for revalidation in accordance with the

standard procedures including the issu--

ance of a public notice describing the au~
thorized work to be maintained and the
proposed methods of maintenance,

§ 325.7 Modification, suspension or rev-
ocation of authorizations.

(a) General. The District Engineer
may reevaluate the circumstance and
conditions of a permit either on his oyn
motion or as the result of periodic prog-
ress inspection, and initiate action to
modify, suspend, or revoke a permit as
may be made necessary by considerations
of the general public interest. Among the
factors to be considered are the extent of

the permittee’s compliance with the

terms and conditions of the permit;
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whether or not circumstances relating to
the activity authorized have changed
since the permit was issued, extended or
revalidated, and the continuing adequacy
of the permit conditions; any significant
objections to the activity authorized by
the permit which were not earlier con-
sidered; revisions to applicable statutory
and/or regulatory authorities; and the
extent to which modification, suspension,
or other action would adversely affect
plans, investments and actions the per-
mittee has reasonably made or taken in
reliance on the permit. Significant in-
creases in scope of a permitted activity

will be processed as new applicatidns for-

permits in accordance with Sec. 325.2,
and not as modifications under this
paragraph.

(b) Modification. The District Engi-
neer, as a result of revaluation of the cir-
cumstances and conditions of a permit,
may determine. that protection of the
general public interest requires a modifi-
cation of the terms or conditions of the
permit. In such cases, the District Engi-
neer will hold informal consultations
with the permittee to ascertain whether

.the terms and conditions can be modified

‘by mutual agreement. If a mutual agree-
ment is reached on modification of the
terms and conditions of the permit, the
District Engineer will give the permittee
written notice of the modification, which
will then become effective on such date
as the District Engineer may establish,
which in no event shall be less than ten
days from its date of issuance. In the
event a mutual agreement cannot be
reached by the District Engineer and
the permittee, the District Engineer will
proceed in accordance with subpara-

graph (c), below, if immediate suspen-’

sion is warranted. In cases where imme-
diate suspension is not warranted but the
District Engineer determines that the
permit should be modified, he will notify
the permittee of the proposed modifica-
tion and reasons therefor, and that he
may request a hearing. The modification
will become effective on the date set by
the District Engineer which shall be at
least ten days after receipt of the notice
unless a hearing is requested within that
period. If the permittee fails or refuses
to comply with the modification, the Dis-
trict Engineer will proceed in accord-
ance with 33 CFR Part 326.

(¢) Suspension.” The District Engineer
‘may suspend @ permit after preparing a
written determination and finding that
immediate suspension would be in the

general public interest. The District En-.

gineer will notify the permittee in writ-
ing by the most expeditious means avail-
able that the permit has been suspended
with the reasons therefor, and order the
permittee to stop all previously author-
ized activities. The permittee will also
be advised that following this suspension
2 decision will be made to either rein-
state, modify, or revoke the permit, and
that he may request & hearing within 10
days of-receipt of notice of the suspen-
sion to present information in this mat-
ter. If a hearing is requested the proce-
dures prescribed in 33 CFR 327 will be
followed. After the completion of the
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hearing (or within o reasonable period of
time after issuance of the notice to the
permittee that the permit has been sitg-
pended if no hearing is requested), the
District Engineer will take action to re-
instate the permit, modify the permit, or
recommend revocation of the permit in
accordance with subparagraph (d),
below.

(d) Revocation. Following complotion
of the suspension procedures in stibpara-
graph (c), above, if revocation of the
permit is recommended, the District En~
gineer will prepare & report of the olr«
cumstances and forward it together with
the record of the suspension proceedings
to DAEN-CWO-N. The Chief of Engi«
neers may, prior to deciding whether or
not to revoke the permit, afford the per«
mittee the opportunity to present any
additional information not made avail-
able to the District Engincer at the time
he made the recommendation to revoke
the permit including, where appropriate,
the means by which he intends to compy
with the terms and conditions of the per-
mit., The permittee will be advised in
writing of the final decision.

§ 325.8 Authority to issuc or deny au-
thorizations.

(a) General. Except as otherwise pro-
vided in this regulation, the Secretary of
the Army subject to such conditions as
he or his authorized representative may
from time to time impose, has author«
ized the Chief of Engineers and his au«
thorized representatives to issue or deny
authorizations for construction or other
work in or affecting navigable waters of
the United States pursuant to Sections
10 and 14 of the Act of March 3, 1899, and
Section 1 of the Act of June 13, 1902. He
also has authorized the-Chief of Engl-
neers and his authorized representatives
to issue or deny authorizations for the
discharge of dredged or fill material in
waters of the United States pursuant to
Sectionl 404 of the Federal Water Pol-
lution Control Act Amendments of 1972
or for the transportation of dredged mo~
terial for the purpose of dumping it into
ocean waters pursuant to Section 103 of
the Marine Protection, Research asnd
Sanctuaries Act of 1972, as amended. The
authority to issue or deny permits pur-
suant to Section 9 of the River and Har-
bor Act of March 3, 1899 has not been
delegated to the Chief of Engineers or
his authorized representatives.

(b) District Engineer’s authority. Dis=
trict Engineers are authorized to issue
in accordance with this regulation per-
mits and letters of permission which are
subject to such special conditions as ore
necessary to protect the public interest in
the waters of the United States or ocoan
waters pursuant to Sections 10 and 14 of
the River and Harbor Act of March 3,
1899; Section .1 of the River and Harbor
Act of June 13, 1902; Section 404 of the
Federal Water Pollution Control Act
Amendments of 1972; and Section 103 of
the Marine Protection, Research and
Sanctuarles Act of 1972, as amended, in
all cases in which there are no known
substantive' objections to the proposed
work or activity or in which objections
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have been resolved to the satisfaction of
the District. Engineer. Unless otherwise
precluded by this regulation, District En-
gineers may issue permits over an un-
resolved objection of another Federal

_agency if that agency indicates to the"

District Engineer that it does not desire
. to refer the application to a higher level
of authority for review. It is essential to
the legality of a permit that it contain

_ .~ thename of the District Engineer as the

issuing officer. However, the permit need
- not be signed by the District-Engineer, in
person; but may be signed for and in be-
half of him by whoever he designates.
District Engineers shall deny permits
when required State or local authoriza-
tion and/or certification has been denied
or when a State has objected to a re-
quired certification of compliance with
its coastal zone management program
and the Secretary of Commerce has not
reviewed the action and reached a con-
trary finding. A District Engineer may
also deny any permit if he determines
that the proposed-activity is not in the
‘public interest provided the referral re-
quirements of § 325.8(d) below are not
applicable. In such’ cases the Findings
of Fact should be in the‘general format
required for reports under Sec. 325.11 and
must conclusively justify a denial de-
cision. All other permif applications in-
-cluding those cases in § 325.7 (¢) and (d)
below will be referred to Division Engi-
neers. District Engineers are also au-
thorized to add, modify, or delete special
conditions in permits, except for those
conditions which have been imposed by
higher authority, and to suspend permits
according to the procedures of § 325.7(c)?

(¢) Division Engineer’s aulhority. Di-
vision Engineers will review, attempt to
resolve outstanding matters, and evalu-
ate all permit applications referred by
District Engineers. Division Engineers
may authorize the issuance or denial of
permifs pursuant to Sections 10 and 14
of the River and Harbor Act of March
3, 1899; Section 1.0f the River Harbor
Act of June 13, 1902, Section 404 of the
Federal Water Pollution Control Act
Amendments of 1972; and Section 103
of the Marine Protection, Research and
Sanctuaries Act of 1972, as amended;
and the inclusion of conditions to those
permits as may be necessary to protect
the public interest in waters of the
United States or ocean waters in accord-
ance with the policies cited in this regu~
lation. EXcept’ as provided in subpara-
graph (d), below, if the Division Engi-

.- . neer determines that issuance of a per-

mit with or without conditions is in the
public interest, but there is continuing
objection to-the -issuance of the permit
by another Federal agency, he shall ad-
vise the regional representative of that
-Federal agency of his intent to issue the
permit. The Division Engineer shall not
proceed with the issuance of a permit if,
within 15 days aiter the date of this no-
tice of intent to issue a permit, an au-
“thorized representative of that Federal
agency indicates to the Division Engineer
in writing that. he wishes to bring his
_concerns to the Departmental level and

. - FEDERAL
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has Departmental concurrence to do so.
In such cases, the proposed permit will
be forwarded to higher authority for res-
olution. Thereafter, a permit will be is-
sued only pursuant to and in accordance
with instructions from such higher au-
thority. Every effort should be made to
resolve differences at the Division Engi-
neer level before referring the matttr to
higher authority.

(d) Referral to the Chief of Engineers.
Division Enginees will refer to the Chief
of Engineers the following cases:

(1) When it is proposed to issue a per-
mit and there are unresolved objections
from another Federal agency which must
be handled under special procedures
specified in statutes or Memoranda of
Understanding which thereby preclude
final resolution by the Division Engineer;

(2) When the recommended decision
is contrary to the stated position of the
Governor of the State in which the work
is to be performed;

(3) When there is substantial doubt
as to authority, law, regulations, or poli-
cies applicable to the proposed activity;

(4) When the Chief of Engineers re-
quests the case be forwarded for deci-
sion;

(5) When the proposed activity wwould
affect the baseline used for determina-
tion of the limits of the territorial sea;
and -
(6) When Section 9 of the River and
Harbor Act of 1899 authority is involved.

§325.9 Supervision and enforeement.

(a) Inspection and monitoring. Dis-
trict Engineers will assure that author-
ized activities are conducted and ex-
ecuted in conformance with approved
plans and other conditions of the per-
mits. Appropriate inspections should be
made on timely occasions during per-
formance of the activity and appropriate
notices and instructions given permittees
to insure that they do not depart from

the approved plaus. Revaluation of per-,

mits to assure compliance with its pur-
poses and conditions will be carrled out
as provided in §325.7. If there are ap-
proved material departures from the au-
thorized plans, the District Engineer will
require the permittee to furnish cor-
rected plans showing the activity as ac-
tually performed.

(b) Non-compliance. Where the Dis-
trict Engineer determines that there
has been non-compliance with the terms
or conditions of a permit, he should
first contact the permittee and attempt
to resolve the problem. If a mutually
agreeable resolution cannot be reached,
& written démand for compliance will be
made. If the permittee has not agreed
to comply within 5 days of receipt of the
demand, the District Engineer twill issue
an immediately effective notice of sus-
pension in accordance with §325.7(c)
and consider initiation of appropriate
legal action.

(¢) Surveillance. For purposes of in-
spection of permitted activities and for
surveillance of the waters of the United
States for enforcement of the permit au-
thorities the District Engineer will use
all means at his disposal. Al Corps of
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Engineers employees will be instructed to
observe and report all activities in waters
of the United States which would require
permits. The assistance of members of
the public and personnel of other inter-
ested Federal, State and local agencies
to observe and report such activities will
be encouraged. To facilitate this surveil-
lance, the District Engineer will, in ap-
propriate cases, require a copy of ENG
Form 4336 to be posted conspicuously at
the site of authorized activities and will
make available to all interested persons
information on the scope of authorized
actlvities and the conditions prescribed
In the authorizations. Purthermore, sig-
nificant actions taken under § 325.7 will
be brought to the attention of those Fed-
eral, State and local agencies and other
persons who express particular interest
in the affected activity. Surveillance in
ocean waters will be accomplished pri-
marily by the Coast Guard pursuant fo
section 107(c) of the Marine Protection,
Research and Sanctuaries Act of 1972, as ™~
amended. ’

(d) Inspection expenses. The expenses
incurred in connection with the inspec-
tion of permitted activity in waters of
the United States normally will be paid
by the Federal Government in accordance
with the provisions of section 6 of the
River and Harbor Act of 3 March 1905
(33 U.S.C. 417 unless daily supervision
or other unusual expenses are involved. -
In such unusual cases, and after approval
by the Division Engineer, the permittee
will be required to bear the expense of
inspections in accordance with the con-
ditions of his permit; however, the per-
mittee will not be required or permitted
to pay the United States inspector either
directly or through the District Engineer.
‘The inspector will be paid on regular pay-
rollsior service vouchers. The District
Engineer will collect the cost from the
permittee in accordance with the fol-
lowing:

(1) At the end of each month the
amount chargeable for the cost of in-
spection pertaining to the permit will be
collected from the permittee and will be
taken up on the statement of account-
abllity and deposited in a designated
depository to the credif of the Treasurer
of the United States, on account of re-
imbursement of the appropriation from
wz;hil;h the expenses of the inspection were
pald, .

(2) If the District Engineer considers
such a brocedure necessary to insure the
United States against loss through pos-
sible failure of the permittee to supply
the necessary funds in accordance with
subparagraph (1), above, he may require
the permittee to keep on deposit with-
the District Engineer at all times an
amount equal to the estimated cost of
Inspection and supervision for the en-
suing month, such deposit preferably
being in the form of a certified check,
payable to the order of Treasurer of the
United States. Certified checks so
deposited will be carried in a special
deposit account (guaranty for inspection
expenses) and upon completion of the
work under the permift the funds. will be
returned to the permittee provided hehas
paid the actual cost of inspection.
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(3) On completion of work under a;

permit, and the payment: of expenses by
the permittee without protest, the ac-
count will be closed, and outstanding
deposits returned to the permittee. If the
account is protested by the permittee, it
will be referred to the Division Engineer
for approval before it is closed and before
i2:.113,* deposits are returned to the permit-
ee.

(e) Bonds. If the permitted activity in-
cludes restoration of the waterway to its
original condition, or if the issuing official
has reason to considér that the permit~
tee might be prevented from completing
work which is necessary to protect the
public interest in the waterway, he may
require the pérmittee to post a bond of
sufficient amount to indemnify the gov-
ernment against any loss as a result of
corrective action it might take.

§ 325.10 Publicity. .

The District Engineer will estabhsh

- and maintain a program to assure that
. potential applicants for permits are in-
formed of the requirements of this regu-
lation and of the steps required to ob-
tain permits for activities in navigable
waters or ocean waters. Whenever the
District Engineer becomes aware of plans

* being developed by either private or pub- .

lic entities who might require permits
in order to implement the plans, he will
advise the potential applicant in writing
of the statutory requirements and the
provisions of this regulation. Similarly
when the District Engineer is aware of
changes in Corps of Engineers regulatory
jurisdiction, he will issue appropriate
public notices.

§325.11 Reporis. -

‘The report of a District Engineer on an
application for & permit requiring action
by the Division Engineer or by the Chief
of Engineers will be in a letter form with
the application and all pertinent com-
ments, records, photographs, maps, and
studies including the final Environmen-
tal Impact Statement if prepared, as in-
closures. The inclosures for all cases re-
ferred to the Chief of Engineers will be
in duplicate. If an EIS has beeh pre-
pared, the report shall not be forwarded
until expiration of the 30-day comment
period following filing of the final EIS
and shall address any comments Te~
ceived on the final EIS. The following
items will be included or dxscussed in the
report:

(a) Name of applicant.

(b) Location, character and purpose
of proposed activity, including a descrip-
tion of any wetlands involved.

(c) Applicable statutory authorities
and administrative determinations con-

. ferring Corps of Engineers regulatory
jurisdiction.

(d) Other Federal, State, and local au-~
thorizations obtained or required and
pending.

(e) Date of public notice and public
hearings, if held, and summary of ob-
jections offered with comments of the
District Engineer thereon. The comments
should explain the objections and not
merely refer to inclosed letters.

N

FEDERAL

RULES AND REGULATIONS

) Views of State and local authori-
ties.

(g) Views of District Engineer con-
cerning probable effect of the proposed
workon:

y (1) Navigation, present and prospec-
ive.

(2) Harbor lines, if established.

(3) Flood heights, drift and flood dam-
age protection.

(4) Beach erosion or accretion.

(5) Fish and Wildlife.

(6) Water Quality.

(7) Aesthetics.

(8) Historic values. -

(9) Recreation.

(10) Economy.

(11) Water supply.

(12) Energy needs.

(13) Land use classification and coast-
al zone management plans.

* (h) Other pertinent remarks, such as:

{1) Extent of public and private need.

* (2) Appropriate alternatives,

(3) Extent and permanence of benefi-
cial and/or detrimental effects.

(4) Probable impact in relation to cu-
mulative effects created by other activi-
ties.

(i) A copy of the environmental as-
sessment or the Environmental Impact
Statement. If an EIS is prepared, a
summary of comments received on the
final EIS together with the District En-
gineer’s response to those comments,

(j) A discussion. of conformity. with
the guidelines published for the dis~
charge of dredged or fill material in
waters of the United States (40 CFR Part
.230) or the dumping of dredged material
in ocean waters (40 CFR Parts 220 to
229), as applicable.

(k) Conclusions.-

() Recommendations including any
proposed special conditions.

APPENDIX A~—PERMIT FoRrRnt *

Application No.
Name of Applicant
Effective Date g
Expiration Date (If applicable)

- DEPARTMENT OF THE ARMY

Permit

Referring to written request dated
for & permit to:

( ) Perform work In or affecting navi-
gable waters of the United States, upon the
recommendation of the Chief of Engineers,
pursuant to Section 10 of the Rivers and
Harbors Act of March 3,.1899 (33 U.S.C.
403);

( ) Discharge dredged or fill material in-
to waters of the United States upon the is-
suance of a permit from the Secretary of
the Army acting through the Chief of En-
gineers pursuant to Section 404 of the Fed-~
eral Water Pollution Control Act (86 Stat.
816, Pub. L. 92-500);

( ) Transport dredged material for the
purpose of dumping it into ocean waters upon
the issuance of & permit from the Secretary
of the Army acting through the Chief of En-
gineers pursuant to Section 103 of the Marine
Protection, Research and Sanctuarles Act of
1972 (86 Stat. 1052; Pub. L. 92-532) ;

(Here insert the full name and address of the
permittee.)
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is hereby authorized by the Socmtnry of tho
Army: to

(Here describe the proposed structure or ao~
tivity, and its intended use. In the case of sn
application for a fill permit, describe tho
structures, if any proposed to bh¢ orcated
on the fill. In the case of an application for
the discharge of dredged or fill material into
waters of the United States or the transporta«
tion for discharge in ocean waters of drecged
material, describe the type and qunntlty of
material to be discharged.)

in

(Here to be named the ocean, river, harhor,
or waterway concerned.)

at

(Here to be named the nearest well-known
locality—preferably a town or city—and the
distance in miles and tenths from some
definite point In the same, stating whether
above or below or giving dircction by points
‘of compass.)

in accordance with the plans and drawlngy
attached hereto which are incorporated in
and made a part of this permit (on drawings;
give file number or other definite idontifict«
tion marks). Subject to the following condl-
tions:

1. General conditions: (a) That all activis
ties identifled and guthorized hereln shall bo

consistent with the terms and conditions of

this permit; and that any oaotlvities mnot
specifically identified and authorized heroin
shall constitute a violation of the torms and
conditions of this permit which may result
in the modification, suspension or revocation
of this permit, in whole or in part, as sot
forth more specifically in General Condl«
tions ] or k hereto, and in the institution
of such legal proceedings as the United States
Government may conslder appropriate,
whether or not this permit has been provie
ously modified, suspended or rovoked in
whole or in part.

(b) That all activities authorized herein
shall, if they involve, during thelir construo«
tion or operation, any discharge of pollutanty
inta waters of the United States or ocean
waters, be at all times consistent with np-
plicable water quallty standards, effluent
limitations and standards of performance,
prohibitions, pretreatment standards und
management practices established pursuant
to the Federal Water Pollution Control Aot
of 1972 (Pub. L. 92-500; 86 Stat. 816), tho
Marine Protection, Research and Ssmctuurlcs
Act of 1972 (Pub. L. 92-532, 86 Stat. 1062),
or pursusnt to applicable State and looal
law.

(c) That when the activity authorized
herein involves a discharge during its cone
struction or operation, of any pollutant Sln-
cluding dredged or fill material), into waters
of the United States, the authorized activity
shall, i1f applicable water quallty standardy
are revised or modifled during the torm of
this permit, be modified, if necessary, to
conform with such revised or modified water



quslity standards within 6 months of the
effective date of any revision or modification
of -water quality standards, or as directed by
an implementation plan contained in such
revised or modified standards, or within such
jonger period of time as the District En-
gineer, in consultation with the Reglonal

Administrator of the Environmental Pro-
_tection Agency, may determine to be reason-
able under the circumstances.

(d) That the discharge will not destroy a
threatened or endangered specles as identified
under the Endangered Species Act, or en-
danger the critical habitat of such specles.

(e) That the permittee agrees to make
every reasonable effort to prosecute the con-
struction or operation of the work authorized
herein in a manner so as to minimize any
adverse impact on fish, wildlife, and natural
environmental values.

(f) That the permittee agrees that it will
prosecute the construction or work author-
ized herein in a manner so as to minimize
any degradation of water quality.

(g) -That the permittee shall permit the
District Engineer or his authorized repre-
sentative(s) or designee(s) to make periodic
inspections at any time deemed necessary
in order to assure that the activity being pers
formed under authority of this permit Is in
accordance with the terms and conditions
prescribed herein.

{h) That the permittee shall maintain the
structure or work authorized herein in good
condition and in accordance with the plans
and drawings attached hereto.

(i) That this permit does not convey any
property rights, either in real estate or ma-
terial, or any exclusive privileges; and that
it does not authorize any injury to property
or invasion of rights or any infringement of
Federal, State, or local laws or regulations
nor does it obviate the requirement to ob-
tain State or local assent required -by law
for the activity authorized herein.

(j) That this permit may be summarily
suspended, in whole or in part, upon a find-
ing by the District Engineer that immediate
suspension of the activity authorized herein
. would be in the general public interest. Such

suspension shall be effective upon receipt by

the permittee of a written notice thereof
which shall indicate (1) the extent of the
suspension, (2) the reasons for this action,
© and (3) any corrective or preventative meas-
ures to be taken by the permittee which are
deemed necessary by the District Engineer
to abate Imminent hazards to the general

public interest. The permittee shall take im-
. inediate action to comply with the provisions

of this notice. Within ten days following re-

ceipt of this notice of suspension, the per-
mittee may request a hearing in order to
present information relevent to a decision as
to whether his permit should be reinstated,
modified or revoked. If s hearing is re-

.quested, it shall be conducted pursuant to’

procedures prescribed by the Chief of Engil-

neers. After completion of the hearing, or
within- & reasonable time affer issuance of
the suspension notice to the permittee if
no hearing is requested, the permit will
either be reinstated, modified or revoked.
(k) That this permit may be either modi-
fied, suspended or revoked in whole or in
. part if the Secretary of the Army or his au-
thorized representative determines that thera
has been-a violation of any of the terms or
conditions of this permit or that such ac-
tion would otherwise be in the public Inter-
est. Any such modification, suspension, or
revocation shall become effective 30 days af-
ter recelpt by the permittee of written notlce
of such actlon which shall specify the facts
or conduct warranting same unless (1) with«
_In the 30-day period the permittee is able
to satisfactorlly demonstrate that (a) the
alleged violation of the terms and the con-

a

{
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ditions of this permit did not, in fact, occur
or (b) tho alleged violation was accldental,
and tho permitteec has been operating in
compliance with the terms and conditions of
the permit and is able to provide satisfac-
tory assurances that future operations shall
be in full complinnce with the terms and
conditions of this permit; or (2) within the
aforesaid 30-doy perlod, the permittee re-
quests that a public hearing be held to pre-
sent oral and written cvidence concerning
the proposed modification, suspension or
revocation. The conduct of this hearlng and
the procedures for making a final decision
either to modify, suspend or revoke this
permit in whole or in part shall be pursuant
to procedures prescribed by the Chlef of
Engineers.

(1) That in issuing this permit, the Gov-

ernment has relied on the information and
data which the permittee has provided in
connectlon with his permit applcation. If,
subsequent to the issuance of this permit,
such {nformation and data prove to be falce,
incomplete or ingccurate, this permit may
be modified, suspended or rovoked, in whole
or in part, and/or the Government may, in
addition, instituto appropriate legal proceed-
ings. .
(m) That any modlification, suspenslon, or
revocation of this permit shall not be the
basis for any claim for damages agalnst the
United States.

(n) That the permittee shall notify the
District Engineer at what time the activity
authorized hereln will be commenced, as
far in advance of the time of commencement
as the District Engineer may specify, and of
any suspension of work, if for a perlod of
more than one week, resumption of work
and its completion.

(o) That if the activity authorized herein
is not started on or before ~em---. --- day of
__________ , 19—, (one year from the date of
issuance of this permit unless otherwise spe-
cified) and is not completed on or before

day of 19—, (three
years form the date of issuance of this per-
mit unless otherwice specified) this per-
mit, if not previously revoked or specifically
extended, shall automatically explire.

{p) That this permit does not authorize
or approve the construction of particular
structures, the asuthorization or approvat of
which may require authorization by the Con-
gress or other agencies of the Federal Gov-
ernment.

(q) That it and when the permittee de-
sires to abandon the activity authorlzed
herein, unless such abandonment i{s part of a
transfer procedure by which the permittes is
transferring his interests herein to a third
party pursuant to General Condition S
hereof, he must restore the area to a condi-
tlon satisfactory to the District Englneer.

(r) That if tho recording of this permit
is possible under applicable State or local
law, the permittee shall take such action
as may be necessary to record this permit
with the Register of Deeds or other appro-
priate official charged with the responsibility
for maintaining records of title to and inter-
ests in real property.

(s) That there shall be no unreaconable
interference with navigation by the existence
or use of the activity authorized herein.

(t) That this permit may not ve trans-
ferred to a third party without prior written
notice to the District Engineer, cither by tho
transfereo’s written agreement to comply
with all terms and conditions of this permit
or by the transfereo subscribing to this per-
mit in the space provided below and thereby
agreeing to comply with all terms and condi-
tions of this permit. In addition, if the per-
mittee transfers the interests authorized
herein by conveyance of realty, the deed shsall
referenco this permit and the terms and
conditions specified herein and this permit
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shall be recorded along with the deed with
the Register of Deeds or other appropriate
oflicial.

II. Special Conditfons: Here list condltions
rolating specifically to the proposed structure
or work authorized by this permif. The fol-
lowing Special Condlitions will be applicable
when appropriate:

Structures In or Affecting Navigable Waters
of the United States

(a) That this permit does not authorize
the interference with any existing or pro-
posed Federal project and that the permittee
shall not be entitled to compensation for
damage or injury to the structures or work
authorized hereln which may be caused by
or result from existing ‘or future operations
undertaken by the United States in the pub-
Uc interest.

(b) That no attempt shall be made by the
permittee to prevent the full and free use by
tho public of all navigable waters at or ad-
jocent to the activity authorized by this per-

(c) That If the display of lights and signals
on any structure or work authorized herein
is not otherwise provided for by law, such
lights and signals as may be prescribed by
the United States Coast Guard shall be in-
stalled and maintained by and at the ex-
penso of the permittee.

(d) That the permittee, upon receiptof &
notice of revecation of this permit or upon
its expiration before completion of the au-
thorized structure or work, shall, without ex-
pense to the United States and in such time
and manner as the Secretary of the Army or
his authorized representative may direct, re-
gtore the waterway to its former conditions.
If the permittee falls to comply with the
direction of the Secretary of the Army or his
authorized representative, the Secretary or
his designee may restore the waterway to its
former condlition, by contract or otherwise,
and recover the cost thereof from the per-
mittee.

(e) Structures for Small Boafs: That per-
mittee hereby recognizes the possibility that
the structure permitted hereln may be sub- -
ject to damage by wave wash from passing

~vezsels. The {ssuance of this permit does not
relieve the permittee from taking all proper
steps to insure the integrity of the structure
permitted hereln and the safety of boats
moored thereto from damage by wave wash
and the ttee shall not hold the United
States 1llable for any such damage.

Maintenance Dredging

(n) That when the work authorized herein
includes periocdic maintenance dredging, it
may be performed under this permif for ——
years from the date of issuance of this permit
(ten years unless otherwlse indicated); .

(b) That the permlittee will advise the Dis-
trict Engineer in writing at least two weeks
before he Intends to undertake any main-
tenance dredging.

Discharges of Dredged or Fill Material Into
. Waters of the United States

(2) That the discharge will be carried out
in conformity with the goals and objectives
of the EPA Guldelines established pursuant
to Section 404(b) of the FWPCA and pub-
lshed in 40 CFR 230;

(b) That the discharge will consist of suit~
able material free from toxic pollutants in
other than trace quantities;

(c) That the fill created by the discharge
will bo properly maintained to prevent ero-
sion and other non-point sources of poliu-
tion; and “

(d) That the discharge wlll not occurin a
component of the National Wild and Scenic
River System or in a component of a State
wild and scenic river system.
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Dumping of Dredged Material Into
Ocean Waters

(a) That the dumping will be carried out
in conformity with the goals, objectives, and
requirements of the EPA criteria established
pursuant to Section 102 of the Marine Pro-
tectlon, Research and Sanctuarles Act of
1972, published in 40 CFR 220-228,

(b) That the permittee shall place a copy
of this permit in a conspicuous place in the
vessel to be used for the transportation and/
or dumping of the dredged material as au-
thorized herefn.

‘This permit; shall become effective on the
date of the District Engineer’s signature. .

Permittee hereby accepts and agrees to
comply with the terms and conditions of
this permit.

(Permittee)

(Date)
By authority of the Secretary of the Army:

(District Engineer)

(Date)
Transferee hereby agrees to comply with
the terms and conditions of this permit.

(Transferee)

(Date)

APPENDIX B—MEMORANDUM OF UNDERSTAND-
ING BETWEEN THE SECRETARY OF THE INTE-
RIOR AND THE SECRETARY OF THE ARMY

In recognition of the responsibilities of
the Secretary of the Army under sections 10
and 13 of the Act of March 3, 1899 (33 U.S.C.
403 and 407), relating to the control of dredg-~
ing, filling, and excavation in the navigable
waters of the United States, and the con-
trol of refuse In such waters, and the inter-
relationship of those responsibilities with
the responsibilities of the Secretary of the
Interior under the Federal Water Pollution
Control Act, as amended (33 U.S.C. 466 et
sed.), the Fish and Wildlife Coordination
Act, as amended (16 U.S.C. 661-666¢c), and
the Fish and Wildlife Act of 1956, as amended
(16 U.S.0. 742a et seq.), relating to the con-
trol and prevention of water pollution in
such waters and the conservation of the Na-
tion’s natural resources and related environ-
ment, including fish and wildlife and recre-
atlonal values therein; in recognition of .our
joint responsibilities under Executive Order
No. 11288 to improve water quality through
the prevention, control, and abatement of
water pollution from Federal and federally
licensed activities; and in' recognition of
other provisions of law and policy, we, the
two Secretarles, atopt the following policies
and procedures:

POLICIES

1. It is the policy of thé two Secretaries
that there shall be full coordination and
cooperation between their respective Depart-
ments on the above responsibilities at all or-
ganizational levels, and it is their view that
maximum efforts in the discharge of those
responsibilities, including the resolution of
differing views, must be undertaken at the
carliest practicable time and at the field or-
ganizational unit most directly concerned.
Accordingly, District Engineers of the TU.S.
Army Corps of Engineers shall coordinate
with the Regional Directors of the Secretary
of the Interlor on fish and wildlife, recrea-
tion, and pollution problems associated with
dredging, filling, and excavation operations
to be conducted under permits issued under
the 1899 Act in the navigable waters of the
United States, and they shall avail them-
selves of the technical advice and assistance
which such Directors may provide.
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2. The Secretary of the Army will seels the
advice and counsel of the Secretary of the
Interior on difficult cases. If the Secretary
of the Interior advises that proposed opera-
tions will unreasonably impair natural re-
sources or the related environment, including
the fish and wildlife and recreational values
thereof, or will reduce the quality of such
‘waters in violation of applicable water qual-
ity standards, the Secretary. of the Army
in acting on the request for a permit will
carefully evaluate the advantages and bene-
fits of the operations in relation to the re-
sultant loss or damage, including all data
presented by the Secretary of the Interior,
and will either deny the permit or include
such conditions in the permit as he deter-
mines to be in the public interest, including
provisions that will assure- compliance with
water quality standards established in ac-
cordance with law.

PROCEDURES FOR CARRYING OUT THESE POLICIES

1. Upon receipt of an application for a
permit for dredging, filling, excavation, or
other related work in navigable waters of the
TUnited States, the District Engineers shall
_send notlces to all interested parties, Includ-

ing the appropriate Regional Directors of the .

Federal Water Pollution Control Administra-
tion, the United States Fish and Wildlife
Service, and the National Park Service of the
Department of the Interior,'and the appro-
priate State conservation, resources, and
~water pollution agencies.

2, Such Regional Directors of the Secretary
of the Interior shall immediately make such
studies and investigations as they deem nec-
essary or desirable, Tonsult with the appro-
priate State agencies, and advise the District
Engineers whether the work proposed by the
permit applicant, including the deposit of
any material in or near the navigable waters
of the United States, will reduce the quality
of such waters In violation of applicable
water quality standards or unreasonably im-~
pair natural resources or the related environ-
ment. i

3. The District Engineer will hold public
hearings on permit applications whenever
response to a public notice indicates that
hearings are desirable o afford a1l interested
parties full opportunity to be heard on ob-
Jections raised.

4. The District Engineer, in deciding
whether a permit should be issued, shall
weigh all relevant factors in reaching his de-
cision. In any case where Directors of the
Secretary of the Interior advise the District
Engineers that proposed work wiil impalr
the water quality in violation of applicable
water quality standards or unreasonably im-
pair the natural resources or the relatéd en-
vironment, he shall, within the limifs of his
responsibility, encourage the applicant to
take steps that will resolve the objections to
the work. Failing in this respect, the District
Engineer .shall forward the case for the ¢ n-
sideration of the Chief of Engineers and the
appropriate Regional Director of the Secre-
tary of the Interior shall submit his views
and recommendations to his agency’s Wash-
ington Headquarters. -

5. The Chief of Engineers shall refer to the
Under Secretary of the Interior all those
cases referred to him containing unresolved
substantive differences of views and he shall
include his analysis thereof, for the purpose
of obtalning the Department of Interior’s
comments prior to final determination of the
issues.

6. In those cases where the Chief of En~
_gineers and the Under Secretary are unable
to resolve the remalning issues, the cases
will be referred to the Secretary of the Army
for decision in consultation with the Secre-

- tary of the Interior.

s
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7.If in the course of operations within thly
understanding, elther Secretary findy ity
terms in nced of modification, ho moy notify
the. other of the mnature of the desired
changes. In that event the Secrotaries shall
within 90 days negotiate "such amendment
as is considered desirable or may agree upon
termination of this understanding at tho end
of the period.

Dated: July 13, 1967.

STEWART L. UpArr,
Secretary of the Interior,

Dated: July 13, 1967.

STANLTY RISOR,
Secretary of the Arny.

PART 326—ENFORCEMENT

Purpose.

Discovery.

Investigation.

3264 Legal Action, *

326.6 Processing After-the-fact Applications,

AvuTHORITY: 33 U.S.0. 401 ot seq.; 33 UL,
1344; 33 U.S.C. 1413.

§ 326.1 Purpose.

This regulation prescribes the polley,
practice, and procedures to be followed
by the Corps of Engineers in connection
with activities requiring Department of
the Army permits -that are performed
without prior authorization.

‘§326.2 Discovery of unauthorized acs
tivity in Progress

When the District Engineer becomes
aware of any unauthorized activity which
is still in progress, he shall immediately
issue a cease and desist order to all per«
sons responsible for and/or involved in
+the performance of the activity. If ap-
propriate, the District Engineer may alco
order interim protective measures to he
taken in order to protect the public i«

Sec.

326.2
326.3

terest.

§ 326.3 Investigation.

The District Engineer shall commence
an immediate investigation of all una-
thorized activities brought to his atten«
tion to ascertain the facts surrounding
the activity. In making this investigation,
the District Engineer shall solleit the
views of the Regional Administrator of
the Environmental Protection Agenoy,
the Regional Director of the U.8. Fith
and Wildlife Service, and the Regional
Director of the National Marine Fisherles
Service, and other appropriate Federal,
State, and local agencies, He shall also
request the persons involved in the un-
authorized activity to provide appropri«
ate information on the activity to assist
him in his evaluation and in recom-

‘mending the course of action to be taken.
The District Engineer shall evaluate tho

information and views developed during
this investigation in conjunction with

“the appropriate factors and criteria that
-pertain to the particular unauthorized

activity as cited in 33 CFR Parts 320, 321,
322, 323, and 324, and the guidance con~
tained in § 326.4, below. Following this
evaluation, the District Engineer shall
formulate recommendations as to the ap-
propriate administrative and/or legal ag-
tion to be taken.
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§326.4 Legal action. ’

(a) District Engineers shall be guided
by the following policies in determiining
whether an unauthorized activity re-
guires appropriate legal action:

(1) Criminal action. Criminal action
is considered appropriate when the facts
surrounding an unauthorized activity re-
veal the necessity for punitive action
and/or when deterrence of future unau-
thorized activities in the area is consid-
ered -essential to the establishment or
maintenance of a viable permit program.

(2) Civil action. Civil action is con-
sidered appropriate when the prelimi-
nary evaluation of the unauthorized ac-
tivity reveals that (i) restoration is in
the public interest and attempts to se-
cure voluntary restoration have failed,
or (i) the unauthorized activity is in
the public interest but must be altered
_ or modified by judicial order because at-
tempts to secure voluntary compliance
~ have failed, or (iii) a civil penalty under
Section 309 of the FWPCA is warranted.
. (b) Preparation of case. If the District
Engineer determines that legal action is
appropriate, he shall prepare a litiga-
tion report which shall contain an analy-
sis of the data and information obtained
during his investigation and a recom-
mendation of appropriate civil and crim-
inal action. In those cases where the
analysis of the facts developed during
his investigation (when made in con-
junction with the appropriate factors
and criteria specified in 33 CFR Parts
- 320, 321, 322, 323, and 324) leads to the

preliminary conclusion that removal of
the unauthorized activity is in the public
interest, the District Engineer shall also
recommend ¥estoration of the area to its
original or comparable condition. )

{c) Referral to local U.S. Attorney. Ex~
cept as provided in subsection (d), Dis-
trict Engineers are authorized to refer
the following cases directly fo the local
T.S. Attorney.

(1) A1l unauthorized structures or
work in or affecting navigable waters of
the United States that fall exclusively
within .the purview of Section 10 of the
River and Harbor Act of 1899 (see 33
CFR Part 322) for which a criminal fine
or penalty under Section 12 of that Act
(33 USC 406) is considered appropriate.-
_ (2) All civil actions involving small
unauthorized structures, such as piers,
which the District Engineer determines
are (i) nof in the public interest and
therefore must be removed, or (ii) arein
the public interest but must be altered or

.modified by Jjudicial order, because
attempts to secure voluntary compliance
have failed.

(3) Al violations of Section 301 of the
Federal Water Pollution -Control Act
Amendments of 1972 (33 USC 1311) in-
volving the unauthorized discharge of’
dredged or fill material into the waters
of the United States where the District
Engineer determines, with the concur-

_rence of the Regional Administrator,
that civil and/or criminal action pursu-
ant to Section 309 of the FWPCA is
appropriate.

(4 All cases for which a-temporary re-
straining order and/or preliminary in-
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junction is appropriate following non-
compliance with a cease and desist order.

Information copies of all letters of re-
ferral shall be forwarded to the Chief of
Engineers, ATTN: DAEN-CCE, and the
Chief Pollution Control Section, Land
and Natural Resources Division, Depart~-
ment of Justice, Washington, D.C, 20530.

(d) Referral to Office, . Chief. of
Engineers, District Engineers shall pre-
pare and forward a litigation report to
the Office, Chief of Engineers, ATTN:
DAEN-CCK, for all other cases not iden-
tified in subsection (c¢) in which civil
and/or criminal action is considered ap-
propriate, including:

(1) All cases involving significant ques-
tions of law ot fact;

(2) All cases involving discharges of
dredged or fill material into waters of
the United States that are not inter-
state waters or navigable waters of
the United States, or part of a surface
tributary system to these waters;
©(3) All cases involving recommenda-
tions for substantial or complete restora-
tion;

(4) All cases involving violations of
Section 9 of the River and Harbor Act
of 1899; and

(5) All cases involving violations of
the Marine Protection, Research and
Sanctuaries Act of 1972.

(e) If the District Engineer refers a
case to the local U.S. Attorney or if
criminal and/or civil action is instituted
against the responsible person for any
unauthorized activity, the District En-
gineer” shall not accept for processing
any application for a Department of
the Army permit until final disposition
of the referral action and/or all judicial
proceedings, including the payment of
all prescribed penalties and fines and/or
completion of all work ordered by the
court. Thereafter, the.District Engineer
may accept an application for a permit;
provided, that with respect to any judi-
cial order requiring partial or total res-

_toration of an area, the District Engi-
neer, if so ordered by the court, shall
supervise this restoration effort and may
allow the responsible persons to apply
for a permit for only that portion of
the unauthorized activity for which res-

toration hasnot been so ordered. .
§326.5 Processing after-the-fact appli-
cations.

- In those cases in which the Distriet
Engineer determines that the wunau-
thorized activity does not warrant legal
action, the following procedures shall be
Tollowed. ’ -

(a) Processing and evaluation of ap-
Jplications for after-the-fact authoriza-
tions for activities undertaken without
the required Department of the Army
permits will in all other respects follow
the standard policies and procedures-of
33 CFR Parts 320-325. Thus, authoriza-

.tion may still be denied in accordance

with the policies and procedures of those
regulations. .

(b) Where after-the-fact authorlza-
tion in accordance with this paragraph
is determined to be in the public interest,
the standard permit form for the activ-
ity will be used, omitting inappropriate
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conditions, and including whatever spe-
cial conditions the District Engineer may
deem appropriate to mitigate or prevent
undesirable effects which may have oc~
curred or mighf occur. -

(c) Where after-the-fact authoriza-
tion is not determined to be in the public
Interest, the notification of the denizl of
the permit will prescribe any corrective
actions to be taken in connection with
the work already accomplished, includ-
ing restoration of those areas subject fo
denial, and establizh a reasonable period
of time for the applicant fo complete
such actions. The District Engineer, after
denial of the permit, will again consider
whether civil and/or criminal action is
appropriate in accordance with § 326.4.

(@) If the applicant declines to accept
the propozed permit conditions, or fails
to take corrective action prescribed in
the notification of denial, or if the Dis-
trict Engineer determines, affer denying
the permit application, that lezal action
is appropriate, the matter will be re-
ferred to the Chief of Engineers, ATTN:
DAEN-CCE, with recommendations for
appropriate action.

PART 327—PUBLIC HEARIIGS

Eee.

327.1 ose.

8272 Applleabliity,

327.3 Definitions,

3274  General policles.

3275 Presiding officer.

327.6 Legol advicer.

327.7 Reprezentation.

3278 Conduct of hearings.

3279 Filing of transeript of the public
hearing.

327.10 Powers of the presiding officer.

32711 Public notice.

Avrronrry: 33 US.C. 1344; 33 U.S.C. 1413,
§ 327.1 Purposc.

This regulation prescribes the policy,
practice and procedures to be followed
by the U.S. Army Corps of Engineers in
the conduct of public hearings conducted
in the evaluation of a proposed Depart-
ment of the Army permif; action or Fed-
eral project as defined in § 327.3 below
including those held pursuant to Section
404 of the Federal Water Pollution Con-
trol Act (FWPCA) (33 U.S.C. 1344) and
Section 103 of the Marine Proiection,
Research and Sanctuaries Act (MPRSA),
as amended (33 U.S.C. 1413).

§327.2 Applicability.
This regulation is applicable fo all

Divisions and Districts responsible for
the conduct of public hearings.

§ 327.3 Decfinitions.

(a) Public hearing means a public pro-
ceeding conducted for the purpose of ac-
quiring information or evidence which
will be considered in evaluating a pro~
posed Department of the Army permit
action, or Federal project, and which af-
fords to the public the opportunity to
present their views, opinions, and infor-
mation on such permit actions or Federal
projects. .

(b) Permit action, as used herein,
means the review of an application for a

permit pursuant to Section 10 of the
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River and Harbor Act of 1899 (33 U.S.C.
403), Sectioxt 404 of the FWPCA .(33
U.S.C. 1344), the Outer Continental
Shelf Act (43 U.8.C. 1333(f)), and Sec~
tion 103 of the MPRSA of 1972, as
amended (33 U.S.C. 1413), or the modi-
fication or revocation of any Depart-
ment of the Army permit. (See 33 CFR
3261 . .

(c) Federal project means a Corps of
Engineers project (work or activity of
any nature for any purpose which is to
be performed by the Chief of Engineers
pursuant to Congressional aubhoriza-
tions) involving the discharge of dredged
or fill material into waters of the United
States or the transportation of dredged
material for the purpose of dumping it
in ocesn waters subject to Section 404 of
the FWPCA (33 U.8.C. 1344), or Section
103 of the MPRSA, as amended (33
U.B8.C, 1413; and 33 CFR 209.145. (This
regulation supersedes all references to
public meetings in 33 CFR 209.145.)

§ 327.4 General policies,

(ay A public hearing will be held in
connection with the consideration of a
Department of the Army permit applica-
tion under Section 404 of the FWPCA or
Section 103 of the MPRSA, or a Federal
project whenever a public hearing will
assist in making a decision on such per-
mit application or Federal project. In ad-
dition, a public hearing may be held when.
it is proposed to modify or revoke a per-
mit, (See 33 CFR 325.7.) -

(b) Unless the public notice spec1ﬁes
that a pyblic hearing will be held, any
person may request, in writing, within
the comment period specified in the pub-
lic notice on a Department of the Army
permit application under Section 404 of
the FWPCA or Section 103 of the
MPRSA or on a Federal project, that a
public hearing be held to consider the
material matters in issue in the permit
application or Federal project. Upon
receipt of any such request, stating with
particularity the reasons for holding a
public hearing, the District Engineer
shall promptly set a time and place for
the public hearing, and give due notice
thereof, as Prescribed in § 327.11 below.,
Requests for a public hearing under this
paragraph shall be granted, unless the
District Engineer determines that the
issues raised are insubstantial or there
is otherwise no valid interest to be served
by a hearing. The District Engineer will
make such a determination in writing,
and communicate his reasons therefor to
all requesting parties.

(c) In cases involving the evaluation
of a Department of the Army permit ap-
plication only under Section 10 of the
River and Harbor Act of 1899 (33 U.S.C.

403), public hearings will be held upon -

written request whenever the District
Engineer determines that there is suffi-
cient public interest to warrant such
action. Among the instances warranting
public hearings are general public oppo-
sition to a proposed work, Congressional
requests or requests from responsible
Iocal authorities, or controversial cases
involving significant environmental

issues,
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(d) In case of doubt, a public hearing
shall be held, HQDA has the discretion-
ary power to require hearings in any case.

(e} In fixing the time and place for a
hearing, due regard shall be had for the
convenience and necessity of the mter-
‘ested public.

8 3?7.5 Presiding officer.

(a) The District Engineer, in whose
District a matter arises, shall normally
serve as the Presiding Officer. When. the
District Engineer is unable to serve, he
may designate the Deputy District Engi-
neer as such Presiding Officer. In any
case, he may request the Division Engi-
neer to designate another Presiding Offi-
cer. In cases of unusual interest, the
Chief of Engineers reserves the power to
appoint such: person as he deems appro-
priate to serve as the Presiding Officer.

(b) The Presiding Officer in each case
shall establish a hearing file. The hearing
file shall include a copy of any permit
application or permits and supporting
data, any public notices issued in the
case, the request or requests for the hear-
ing and any data or material submitted
in justification thereof, materials sub-
mitted in opposition t6 the proposed ac-
tion, the hearing transcript, and such
other material as may be relevant or per-

-tinent to the subject matter of the hear-

ing. The hearing file shall be available for
public inspection with the exception of
material exempt from disclosure under
the Freedom of Information Act.

§ 327.6 Legal adviser.

In each public hearing, the District
Counsel or his designee shall serve as
legal adviser to the Presiding Officer in
ruling upon legal matters and issues that
may arise,

§ 327.7 Represeniation. &

At the public hearing, any person may
appear on his own behalf, and may be
represented by counsel, or by other repre-
sentatives.

§327.8 Conduct of hearings.

(a)} Hearings shall be conducted by the
Presiding Officer in an orderly but ex-
peditious manner. Any person shall be
permitted to submit oral or written state-
ments concerning the subject matter of
the hearing, fo call witnesses. who may
present oral statements, and to present
recommendations as to an appropriate
decision! Any person may present wrift-
ten statements for the hearing file prior
to the time the hearing file is closed to
public submissions, and may present pro-
posed findings and recommendations.
The Presiding Officer shall afford partici-
pants an opportunify for rebuttal.

(b) The Presiding Officer shall have

‘discretion to establish reasonable limits

upon the time allowed for statements of
witnesses, for.arguments of parties or
their counsel or representatives, and.

upon the number of rebuttals,
~ (¢) Cross-examination of wiinesses
shall not be permitted.

(d) All public hearings shall be re-
ported verbatim., Copies of the tran-
seripts of proceedings may be purchased

by any person from the Corps of Engl«
neers or the reporter of such hearing, A
copy will be available for public inspec-
tion at the office of the appropriate Dis~
trict Engineer.

(e) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearing shall, subject to
exclusion by the Presiding Officer for rea-
sons of redundancy, be recelved in evi-
dence and shall constitute a part of the
hearing file.

(f) At any hearing, the Presiding Of-
ficer shall make an opening statement,
outlining the purpose of the hearing and
prescribing the general procedures to be
followed. The Presiding Officer shall
afford participants an opportunity to re-
spond to his opening statement,

() The Presiding Officer shall allow &
period of 10 days after the close of the
public hearing for submission of written
comments. After such time has expired,
unlesss such period is extended by the
Presiding Officer or the Chief of Engi-
neers for good cause, the hearing file
shall be closed to additional public writ=
ten comments,

¢(h) In appropriate cases, the District
Engineer may participate in joint public
hearings with other Federal or Stato
agencies, provided the procedures of
those hearings meet the requirements of
this regulation. In those cases in which
the other Federal or State agency is re~
quired to allow cioss-examination in its
public hearing, the District Engineer riny
still participate in the joint public hear«
ing but shall not require cross examina-
tion as a part of his participation,

() The procedures in subparagraphs
(d), (f) and () of this Section may be
waived by the Presiding Officer in ap-
propriate cases.

§ 327.9 TFiling of transcript of the pub.
lic hearing,

Where the Presiding Officer is the inl-

tial action authority, the transeript of
the public hearing, together with all evi~

* dence introduced at the public hearing,

shall be made a part of the administra«
tive record of the permit action or Fede
eral project. The initial action authority
shall fully consider the matters discusged
at the public hearing in arriving at his
initial decision or recommendation and
shell address, in his decision or recome-
mendation, all substantial and valid fg-
sues presenfed at the hearing., Where a
person other than the initial action au-
thority serves. as Presiding Officer, such
person shall forward the transcript of
the public hearing and all evidence re-
ceived 'in connection therewith to the
initial action authority together with o
report summarizing the issues covered
at the hearing. The report of the Presid-
ing Officer and the transcript of the pub-
lic hearing and evidence submitted thero
shall in such cases be fully considered by
the initial action authority in making his
decision or recommendation to highor
authority as to such permit action or
Federal project.

§ 327.10 Powers of tho Presiding Officer.

Presiding Officers shall have the fol-
Iowing powers:
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(a) To regulate the course of heafing
including the order of all sessions and
- the scheduling thereof, after any initial
session, and the recessing, reconvening,
and-adjournment thereof; and

(b) To take any other action necessary
or appropriate to the discharge of the
duties vested in them, consistent with

- the statutory or -other authonty under

which the Chief of Engineers functions,
" and with the policies and directives of the
Chief of Engineers and the Secretary of
the Atmy.

§327.11 Public notice.

(a) “Public notice shall ke given of any
public: hearing to be held pursuant to
this regulation. Such notice shall provide
for a period of not less than 30 days fol-
lowing the date of public notice during

" which time inferested~parties may pre-
- pare themselves for the hearing, except

that, in cases of public necessity, a
shorter time may be allowed. Notice shall
also be given to all Federal agencies af-
fected by the proposed action, and to
State and local agencies having an in-
terest in the subject matter of the hear-
ing. Notice shall be sent to all persons
requesting a hearing and shall be posted
in gppropriate government buildings and
published in newspapers of general.cir-
culation.

(b) The notice shall contain time,
place, and nature of hearing; the legal
authority and jurisdiction under which

-the hearing is held; and location of and

availability of the draft Environmental
Impact Statement or Envn'onmental
Assessment. -

PART 328—HARBOR LINES

328.1
3282
328.3
3284
328.5
328.6

Purpose and scope.

Applicability.

References.

Definition.

The purpose of harbor lines.

Establishment -or modification of
harbor lines.

AvuTHORITY: 33 U.S.C. 401 et seq.

) § 328.1 Purpose -and scope. -

This regulation prescribes the policy,
practice and procedures concerning har-

- bor lines and any work in navigable wa-

ters of the United States shoreward of
such Iines.

§328.2 Applicability.

This regulation is applicable to all
Corps of Engineers activities and in-

. stallations having-Civil Works respon-

sibilities.-
§328.3 References.

(a) Section 11 of the River and Har-
bor Act of 1899 (33 U.S.C. 404).
(b) Section 10 of the River and Har-

_bor -Act of 1899- (33 U.S.C. 403).

(¢) Public Law 91-190, the National
Enyironmental Policy Act of 1969.

§ 328.4 Definition.
The term “harbor line(s) ” is used here

-

- in its generic sense. It includes types

of harbor lines frequently referred to

. by other names, including, for example,

pierhead lines and bulkhead lines.
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§328.5 The purpose of harbor lines.

(a) Under previous policies, practices
and procedures, riparian owners could
erect open pile structures or undertake
solid fill construction shoreward of
established harbor lines without obtain-
ing a permit under 33 U.S.C. 403. This
was a matter of great concern, particu-
Jarly in cases involving long esteblished
harbor lines, since all factors affecting
the public interest may not have been
taken into account at the time the lines
were established. Accordingly, under
previous policies, practices and proce-
dures there was the danger that work
shoreward of existing harbor lines could
be undertaken without appropriate con-
sideration having been given to the im-
pact which such work may have on the
environment and without a judgment
having been made as to whether or not
the work was, on balance, in the public
interest.

(b) In order to assure that the public
interest will be considered and protected
in all instances, all existing and future
harbor lines were declared on 27 May
1976 (33 CFR 209.150) to be guidelines
for defining, with respect to the impact
on navigation interests alone, the off-
shore limits of open pile structures (pier-
head lines) or fills (bulkhead lines). A
permit under 33 USC 403 is required in
each case for any work which is com-
menced shoreward of existing or future
harbor lines after 27 May 1970. Ap-
plications for pefiits for work in navi-

gable waters of the United States shore-
ward of harbor lines shall be filed and
processed in accordance with the pro-
visions of 33 CFR Part 325. No permit
is required for work completed or com-
menced prior to 27 May 1970 in con-
formance with existing harbor line au-
thority. *
§ 328.6 Establishment or modification

of harhor lines.

Applications for the establishment of
xnew harbor lines or the modification of
existing harbor lines will be processed

.in a manner similar to applications for

permits for work in navigable waters of
the United States. Public notice con-
cerning any such application will be sent
to all parties known or believed to be
interested in the application and a copy
of the notice will be posted in post
offices or other public places in the area.
Public notices, apart {rom providing in-
formation relative to any harbor line ap-
plication, shall make it clear that harbor
lines are guidelines for defining, with
respect to the impact on navigation in-
terests alone, the offshore limits of open
pile structures or fills and that the
establishment of a harbor line carries
with it no presumption that individual
applications for permits to undertake
work shoreward of any harbor line wiil
be granted. Public hearings will be held
in connection with applications for the
establishment or modification of harbor
lines whenever there appears to be suffi-
cient public interest to justify the hold-
ing of a public hearing or when respon-
sible Federal, State or local authorities,
including Members of the Congress, re-
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quest that a hearing be held and it is
likely that information will be presented
at the hearing that will be of assistance
in determining whether the harbor line
should be established or modified. Dis-
trict Engineers will forward all recom-
mendations concerning the establish-
ment or modification of harbor lines
througsh the appropriate Division En-
gineer to the Office of the Chief of En-
gineers, DAEN-CWO-N. No new harbor
lines will be established and no exist-
ing harbor lines will be modified unless
specifically authorized by the Chief of
Engineers.

PART 329—DEFINITION OF NAVIGABLE
V/ATERS OF THE UNITED STATES

See.

328.1 Purpose.

3292 Applcablliity.

329.3 General policles.

3294  General deflnitions. -

3295 General scope of determinations.

322.6 Interstate or foreign commerce.

3207 Intrastate or interstate nature o:

\ waterway.

3208"° Improved .or natural conditions of
wateroody.

3299 Time at which commerce exists or

-~ determination I5 mada.

329,10 Existence of obstructions.

329,11 Geozraphic and jurisdictional limits
of rivers and lakes.

329,12 Geographic and jurisdictional limits
of cceanic and tidal waters,

322.13 Geographic limits: shifting bound-
aries.

32914 Determination of navigability.

329.15 Inquirles regarding determinations.

329.16 Use and maintenance of lsts of

determinations.
Avrrorary: 33 U.S.C. 401 ef seq.
§ 329.1 Purposc.

This regulation defines the ferm
“navigable waters of the United States”
as it Is used to define authorities of the
Corps of Engineers. It also prescribes the
policy, practice and procedure to be used -
in determining the extent of the jurisdic-
tion of the Corps of Engineers and in
answering inquiries concerning ‘“navi-
gable waters.”.

§329.2 Applicability.

This regulation is applicable fo all
Corps of Engineers Districts and Divi-
slons having Civil Works responsibilities.

§329.3 General policies.

Precise definitions of “navigable
waters” or, “navigability” are ultimately
dependent on judicial interpretation, and
cannot be made conclusively by admin-
istrative agencies. However, the policies
and criteriz contained in’this regulation
are in close conformance with the fests
used by the Federal Courts and deter-
minations made under this regulation
are considered binding in regard fo the
activities.of the Corps of Engineers.

§ 329.4 ' General definition.

Navigable waters of the United States
are those waters that are subject to the
¢bb and flow of the tide and/or are pre-
sently used, or have been used in the
past, or may be susceptible for use fo

‘transport interstate or foreign com-

merce. A determination of navigability,
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once made, applies laterally over the en-
tire surface of the waterbody; and is not
extinguished by later actions or events
“ilgich impede or destroy navigable capa-
clty

§329.5 General scope of determination.

The several factors which must be
examined when making a determina-
tion whether a waterbody is a navigable
water of the United States are discussed
in detail below. Generally, the following
conditions must be satisfied: .

(a) Past, present, or potential pre-
sence of interstate or foreign commerce;

(b) Physxcal capabilities for use by
commerce as in subparagraph (a) above;
and

‘ (c) Defined geographic limits of the
waterbody. p

§$ 329.6 Interstate or foxelgn commerce,

(a) Nature of Sommerce: type, means,
and extent of use. The typesjof com-
mercial use of a waterway are extremely
varied and will depend on the character
of the region, its products, and the dif-

RULES AND REGULATIONS

interstate commerce, such as the ocean
or one of the Great Lakes, and is yet
wholly within one state. Nor is it nec-
essary that there be a physically naviga-
ble connection across a state boundary.

Where a waterbody extends through

one or more states, but substantial por-
tions, which are capable of bearing
inferstate commerce, are located in only
one of the states, the entirety of the
waterway up to the head (upper limit)
of navigation is subject to Federal
jurisdiction.

§ 329.8 Tmproveéd or natural conditions

of the waterbody.

Determinations are not limited to the
natural or original condition of the
waterbody. Navigability may also be
found where artificial aids have been or
may be used to make the waterbody suit-
able for use in navigation.

(a) Existing improvements: artificial
waterbodies. (1) An artificial channel
may often constitute a navigable water
of the United States, even though it has
been privately developed and main-

ficulties or dangers of navigation. It is ,tained, or passes through private prop-

the waterbody’s capability of use by the-

public for purposes of transportation of
commerce which is the determinative
factor, and not the time, extent or man-
ner of that use. As discussed in § 329.9
below, it Is sufficient to establish the
potential for commercial use at any past,
present, or future time. Thus, sufficient
commerce may be shown by historical
use of canoes, bateaux, or other frontier
craft, as long as that type of boat was
common or well-suited to the place and
period. Similarly, the particular items
of commerce may vary widely, depending
again on the region and period. The
goods involved might be grain, furs, or
other commerce of the time, Logs are a
common example; transportation of
logs has been a substantial and well-rec-
ognized commercial use of-many navig-
able waters of the United States. Note,
however, that the mere presence of float-
ing logs will not of itself make the river
“navigable”; the logs must have been re-
lated to a commercial venture. Similarly,
the presence of recreational craft may
indicate that a waterbody is capable of
bearing some forms of commerce, either
presently, in the future, or at a past
point in time.

(b) Nature of commerce: intersiate
and intrastate. Interstate commerce
may of course be existent on an intra-
state voyage which occurs only between
places within the same state. It is only
necessary that goods may be brought
Jfrom, or eventually be destined to go to,
another state. (For purposes of this
regulation, the term “interstate com-
merce” hereinafter includes “foreign
commerge” as well.)

§ 329.7 Inirastate or m’leralalc nature of
waterway.

A waterbody may he entirely within
a state, yet-still be capable of carrying
interstate commerce. This is especially
clear when it physically connects with
a generally acknowledged avenue of

erty. The test is generally as developed
above, that is, whether the waterbody

is capable of use to transport interstate

commerce. Canals which connect two
navigable waters of the United States
and which are used for commerce clearly
fall within the test, and themselves be-
come navigable. A canal open to naviga-
ble waters of the Unjted States on only
one end is itself navigable where it in
fact supports interstate commerce. A
canal or other artificial waterbody that
is subject to ebb and flow of the tide is
also a navigable water of the United
States.

(2) The artificial waterbody may be
a major portion-of a river or harbor area
or merely a minor backwash, slip, or
turning .area. (See.§ 329.12(b).)

(3) Private ownership of the lands
underlying the waterbody, or of the
Jands through which it runs, does not
preclude a finding of navigability.
Ownership does become a controlling
factor if a privately constructed and
operated canal is not used to transport
interstate commerce nor used by the
public; it is then not considered to be
a navigable water of the United States.
However, a ‘private waterbody, even
though not -itself navigable, may so af-
fect the navigable capacity of nearby
waters as to nevertheless be subject to
certain regulatory authorities.—

(b) Non-existing improvements, past
or potential. A waterbody may also be
considered navigable depending on the
feasibility of use to transport interstate
commerce after the construction of
whatever “reasonable” improvements
may potentially be made. The improve-
ments need not exist, be planned, nor
even authorized; it is enough that poten-
tially they could be made. What is a

" “reasonable” improvement is always a’

matter of degree; there must be a bal-
ance between cost and need at a time
when the improvement would be (or
would have been) useful. Thus, if an

improvement were “reasonable” at o
time of past use, the water was therefore
navigable in law from that time for«
ward. The changes in engineering prac«
tices or the coming of new industries
with varying classes of freight may af-
fect the type of the improvement; thogo
which may be entirely reasonable in a
thickly populated, highly developed in-
dustrial region may have been entirely
too costly for the same region in the
days of the pioneers. The determinas
tion of reasonable improvement Is often
similar to the cost analyses presently
made in Corps of Engineers studies.

§329.9 Time at which commerce existy
or determination is made,

(a) Past use. A waterbody which was
navigable in its natural or improved
state, or which was susceptible of rea-
sonable improvement (as discussed in
§ 329.8(b) above) retains its character
as “navigable in law” even though it iy
not presently used for commerce, or {4
presently incapable of such use because

- of changed conditions or the presence of

obstructions. Nor does absence of use be~
cause of changed economic conditiony
affect the legal character of the water-
body. Once having attained the charac~
ter of “navigable in law,” the Federal
authority remains in existence, and can-
not be abandoned by administrative offi«
cers or court action. Nor is mere inatten.
tion or ambiguous action by Congress an
abandonment of Federal control. How~
ever, express statutory. declarations by
Congress that described portions of &
waterbody are nonnavigable, or have
been abandoned, are binding upon the
Department of the Army. Each statute
must be carefully examined, since Con-
gress often reserves the power, to amend
the Act, or assigns special duties of su-
pervision and control to the Secretary of
the Army or Chief of Engineers.

(b) Future or potential use. Naviga=
bility may also be found in g waterbody’s
susceptibility for use in its ordinary conw
dition or by reasonable improvement to
transport interstate commerce. This may
be either in its natural or improved con-
dition, and may thus be existent al-
though there has been no actual use to
date. Non-use in the past therefore does
not prevent recognition of the potentinl
for future use.

§ 329.10 Existence of obstructions.

A stream may be navigable despite the
existence of falls, rapids, sand bars,
bridges, portages, shifting currents, or
similar obstructions. Thus, & waterway in
its orjginal condition might have had
substantial obstructions which were
overcome by frontier boats and/or poy-
tages, and nevertheless be a “channel”
for commerce, even though boats had to
be removed from the water in some
stretches, or logs be brought around an
obstruction by means of artificial chutes,
However, the question is ultimately o
matter of degree, and it must be recog~
nized that there is some point beyond
wlﬁch navigability could not be estab-
lished.
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§329.11 Geographic and jurisdictional
_ limits of rivers and lakes.

(a) Jurisdiction over entire bed. Fed-
eral regulatory jurisdiction, and powers
of improvement for navigation, extend
laterally to the entire water surface and
_bed of a navigable waterbody, which in-
cludes all the land and waters helow the
ordinary high water mark.
-- (1) The “ordinary high water mark”

on non-tidal rivers is the line on the.

shore established by the fluctuations of
water and indicated by physical charac-
teristics such as g clear, natural line im-
"~ -~ pressed on the bank; shelving; changes
in the character -of soil; destruction of
terrestrial vegetation; the presence of
litter and debris; or other appropriate

means that consider the characteristics.

of the surrounding areas.
. (2) Ownership of a river or lake bed
or of the lands between high and low
water marks will vary according to state
law; however, ‘private ownership of the
underlying lands has no bearing on the
- existence or extent of the dominant Fed-
eral jurisdiction over a navigable water-
body.

(b)- Upper limit of navigability. The
character of.a river will, at some point
along its length, change from navigable
to non—navxgable Very often that point
will be at a major fall or rapids, or other
place where there is a marked decrease
“in the mavigable capacity of the river.
. The upper limit will therefore often be
” the same point traditionally recognized
as the head of navigation, but may, un-
der some of the tests described above, be
at some point yet further upstream.

§ 329.12 “Geographic and jurisdictional
limits of oceanic and tidal waters.

(a) Ocean and coastal waters. The
navigable waters of the United States
over which Corps of Engineers regula-

- tory Jurisdiction extends include =all
ocean and coastal waters within a zone
three geographic (nautical) miles sea-
ward from the€ coast line. Wider zones
are recognized for special regulatory
powers, such as those exercised over the
Outer Continental Shelf. * __ .

(1) Coast line defined. Generally,
where the shore directly contacts the
open sea, the line on the shore reached
by the ordinary low tides comprises the
coast line from which the distance of
three geographic miles is measured. On
the Pacific coast the line of mean lower
low water is used. The line has signifi-
cance for both domestic and internation-
al law (in which it is termed the “base-
line”), and -is subject to precise def-
initions. Special problems arise when
offshore rocks, islands, or other bodies
exist, and the line may have to be drawn
to seaward of such bodies.

(2) -Shoreward limit of jurisdiction.
Regulatory jurisdiction in coastal areas
extends to the line on the shore reached
by the plane of the mean (average) high
water. However, on the Pacfic coast, the
line reached by the mean of the higher
high waters is used. Where precise de-
termination of the actual location of the
line becomes necessary, it must be es-
tablished by survey with reference to
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the gvailable tidal datum, preferably
averaged over a period of 18.6 years. Less
precise methods, such as observation of
the “apparent shoreline” which is deter-
mined by reference to physical markings,
lines of vegetation, or changes-in type
-of vegetation, may be used only where
an estimate is needed of the line reached
by the mean high water.
. (b) Bays and estuaries. Regulatory
jurisdiction extends to the entire surface
and bed of all waterbodies subject to
-tidal action. Jurisdiction thus extends to
the edge (as determined by § 329.12(a)
(2) above) of all such waterbodies, even
though portions of the waterbody may be
extremely shallow, or obstructed by
shoals, vegetation, or other barriers.
Marshlands and similar areas are thus
considered “navigable in law,” but only
so far as the area is.subject to inundation
by the mean high waters. The relevant
.test is therefore the presence of the mean
high tidal waters, and not the general
test described ahove, which generally ap-
plies to inland rivers and lakes.

§329.13 Geographic
boundaries.

Permanent changes of the shoreline
configuration result in similar alterations
of the boundaries of the navigable waters
of the United States. Thus, gradual
changes which are due to natura] causes
and are perceptible only over some period
of time constitute changes in the bed
of a waterbody which also change the
shoreline boundaries of the navigable
waters of the United States. However, an
ares will remain “navigable in law,”

limits:  shifting

= even though no longer covered with wa-

ter, whenever the change has cccurred
suddenly, or was caused by artificial
forces intended to produce that change.
For example, shifting sand bars within
a river or'estuary remain part of the
navigable water of the United States,
regardless that they may be dry at a
particular point in time.

§ 329.14 Determination of navigability.

(a) Effect on determinations. Although
conclusive determinations of navigabil-
ity can be made only by Federal
Courts, those made by Federal agencles
are nevertheless accorded substantial
weight by the courts. It is therefore nec-
essary that when jurisdictional questions
arise, District personnel carefully inves-
tigate those waters which may be subject
to Federal regulatory jurisdiction under
the guidelines set out above, as the re-
sulting determination may have substan-
tidl impact upon a judicial body. Official
determinations by an agency made in
the past can bhe revised or reversed as
necessary to reflect changed rules or
interpretations of the law.

(b) Procedures of determination. A
determination whether a waterbody is a
navigable water of the United States will
be made by the Division Engineer, and
will be based on a report of findings pre-
pared at the District level in accordance
with the criteria set out in this regula-
tion. Each report of findings will be pre-
pared by the District Engineer, accom-
panied by an opinion of the District
Counsel, and forwarded to the Division
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Engineer for a final determination. Each
report of findings will be based sub-
stantially on applicable portions of the
format in subparagraph (c) below.

(c) Suggested format of report of find-
ings:, -
(1) Name of waterbody.
(2) Tributary to. .
(3) Pbysical characteristics.

(l) Type' (rlver, bay slough, estuary, etc.)-~

(11) Len
(11) Approximate dfscharge volumes:
Maximum

Mintmum
Mean

(iv) Fall per mile.

(v) Extent of tidal infiluence

(vf) Range between ordinary high and ordi-
nary low water.

(v11) Description of improvements fo navi-
gation not 1lsted In subparagraph (a)
below

(4) Nature and location of significant ob-
structions to navigation In portions of the
waterbody used or potentially capable of
use In interstate commerce oo oeeaeeeeea

(5) Authorized project

(1) Nature, condltion and location of any
improvements made under projects au-
thorlzed by Congress.

(i1) Deccription of projects authorized but
not constructed

(111)" List of known survey documents or re-
ports describing the waterbody.-o— - —

(6) Past or present interstate commerce--_-

(1) General types, extent, and pericd in
time

(i1) Documentation If necess

(7) Potentinl uce for interstate commerce,
if applicable

(1) If in natural condition

(1) 1t improved

(8) Nature of jurisdiction known to have
been exerclsed by Federal agencles if any.

(9) State or Pederal court decisions relating
to navigability of the waterbeody, if any_.

(10) Remarks

(11) Finding of navigabllity (with date)
and recommendation for determination_.—

§329.15 Inquiries regarding dectermi-
nations.

(a) Findings and determinations
should be made*whenever a quesfion
arises regarding the navigability of a -
waterbody. Where no defermination has
been made, a report of findings will be
prepared and forwarded fo the Division
Engineer, as described above. Inguiries
may, be answered by an inferim reply
which indicates that a final agency de-
termination must be made by the Divi-
sion Engineer. If a need develops for an
emergency determination, District Engi-
neers may act in reliance on a finding
prepared as in § 329.14 above. The report
of findings should then be forwarded to
theisDivi.s!on Engineer on an expedited
basis.

(b) Where determinations have been
made by the Division Engineer, inquiries
regarding the navigability of specific
portions of waterbodies covered by these
determinations may be answered as
Tollows:

Tais Department, in the administration of
the laws enacted by Congress for the protec-

" tion and preservation of the navigable waters

of tho TUnited States, bhas determined
that coaaao (Rlver) (Bay) (Lake, efc.) is a
navigable water of the United States
from . to —--__.. Actions which modify
or otherwise affect those waters are subject
t0 the Jjurisdiction of this Department,
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whether such actions occur within or outside
the navigable areas.

(c) Specific inquiries regarding the
jurisdiction of the Corps of Engineers
can be answered only after a determina-
tion whether (1) the waters are navigable
waters of the United States or (2) if not
navigable, whether the proposed type of
activity may nevertheless so affect the

navigable waters of the United States

that the assertion of regulatory jurisdic~
tion 1s deemed necessary.
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8 329.16 Use and maintenance of lisls of
determinantions.

(a) Tabulated lists of final determina-
tions of navigability are {o be maintained
in each District office, and be updated as
necessitated by court decisions, jurisdic-
tional inquiries,
conditions.

(b) It should be noted that the lists
represent only those waterbodies for
which determinations have been made;
absence from thal list should not be

or other changed

taken as an indication that the water«
body is not navigable.

(c) Deletions from the list are not au«
thorized. If & change in status of a watexr~
body from navigable to non-navigable i
deemed necessary, an updated finding
sHould be forwarded to the Dlvision
Engineer; changes are not considered
final until a determination has been
made by the Division Engineer.

[FR Doc.77-20484 Flled 7-18-77;8:45 nm]
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